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2 chief of the qovernnent bond division and is giving his 


3 testimony apparently based upon knowledqe he gained in 


4 that capacity, Since the tin. in ai: Stion he was not 


even in the qovernnent bond division hut rather was in 


6 personnel. 
7 | THE COURT: that's. riaht. And I'm 
8 wondering what he is Going here, basically. 
. 9 | THE WITNESS s The chief of the governnent 
10 | bond division prior to me was deceased in the Joh and 
i was not available, 
12 TI COURT: IT understand that, but from 
| the court's standpoint 1 wonder just what vou have been 
14 | able to contribute to this particular case, the issues 
15 that are here involved. | 
16 ra) Directives issued bv the Nureau of the 
17 Public Debt would not necessarily relate to the functions 
18 of the Federal Reserve Bani: in its relationship with 


other banks in the City of New York, is that correct? 


MR. JULIEN: i object to it. 


TUL 


COURT: I will sustain it. There's 


no relevance to it. It has no relevancy, 


MR. HART s 


It does, vour lionor, I respect- 


fullv submit. Nay I state why. 


TUN COUR: State what it is, 


saeeeeneeterenenneemaneter ene 
LTC ERNE Ne en vnnstsinensestnesenresittnsnnnennepe-ee 
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MIR. HART: The directive issued bv the 
Bureau of Public Debt, as I understand it, would relate 
to the function of the Pedéral Reserve Rank in so far 
as it was acting either in connection with the de- 
nominational exchanzes or redemptions of securities. 
But it wouldn't necessarily bear on what the Federal Re- 
Serve Pank does in its relationships with other banks 
within the Citv of New York, and if the banks within tha 
citv use the Federal Reserve Bank as a vehicle for 
reporting and inquiring about stolen securities, that 
would not have anything to do with the Bureau of 
the Public Nebt and its fiscal agent, the Federal Re- 
serve Bank. That would be the lederal Reserve Bank 
in a different capacity, 


MR,JULIEN: This witness! testimony relates 


to a very narrow issus, a matter of credibility with 


respect to the previous witness who was before vou, 
THE COURT: I aqree with that. But, 
on the other hand, this question which is being asked, 
in view of his alreadv-qiven testimony, has no relevancy 
whatsoever. 
HR. HART: have no further questions. 
THE COURT: All right. 
HR. HALPER: I have no cross, except that 
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I move to strike his testimony as being irrelevant and 
immaterial. 
HR. HART: I will join in that motion. 


THE ‘COURT: { will denv that, both mo- 


Weis, you are excused. 
JULIEN: I have another question. 
COURT: Let go of it, please, 
FULIUN 2 It you wisit. 
2 COURT: You are excused, Vir, Weis. 
Thank you. 
(Witness excused, ) 
MR. JULIEN: Now we can have the last 
gentleman back, your Honor. 


THE COURT: All right, let's 


MR. JULIEN: While we are waiting for ‘ir. 
Kayner, I am going to offer the examination or the 
deposition of the Federal Reserve Banl: of flew York, by 
Stephen Weis, taken on Narch 23, 1971, under the same 
arrangenents that we had before with respect to the 
other witness, 

MR. HART: I have no objection except 


to the extent I understood we didn't have to offer anv 
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depositions, thev were all deemad to he part of the 
record. 

HR. HALPERIN: The man has taken the Stand, 
he has testified live. I don't understand why he is 
offering that. There's nothing to refute. 

THE COURT: Can vou tell me what there 
is in that record that \ wish to draw my attention to 
right now? 

MR. JULIEN: It will be a little difficult 
to do at this moment. 

THE COURT: Why would it be difficult? 

iM. JULIE: It's somewhat lengthy. There 
is a little statement -- 

THs COURT: Why didn't you ask him while 
he was here? You had a direct examination. 

HR. JULIEN: Your Honor will recall I 
want d to offer this deposition hefore we even called 
him. I thought it was their insistence we have a live 
witness. ‘Now they have a live witness from whom 
they elicited nothing. 

HR. HALPERIN: I object to “their insistence." 
You never spoke to me, I never said no. I just 
want the record to show that. 


MR. JULIVI: Sone body said vou have qot 
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THE COURT: I think we elicited on the 
verv narrow issue all we can elicit. I will not 
take that deposition in evidence You have made your 
point, in other words, right? There were no lists 
according to our witness, That's the point. 

MR. JULIE: Okay, that's riqht. 


Ail right. 

MR. HART: T'm simply confused on the 
question of these depositions, 

THR COURT: Don't be confused, Question 
the witness, 

MR. HART: Good, 
ROB 2 Ro T en Kua Yor ie 
CROSS EMANINATION 


BY MIR. HART: 


giving us your academic and professional background 
Prior to vour joining the Roval National Bank? 


A Ail fight. I attended the University of 


U. S. Army I graduated fron the Baruch School with a major 


in finance, 


| 
Buffalo as an undergraduate, and after service in the | 
I then was emploved with the Trade Pank « 
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Trust Company until -- from 1958 until 1962 in various 
capacities, 

I jOined Roval Rank in 1962 as the manager 
of the credit department and I subsequently became an 
officer of the bank and was transferred, I think, oh, 
in 1964, sonething like that, up to 149th Street. 

I had been at the main office prior to that. 

0 I*n sorry? 

A T had been at the main offica Prior to mv 
working at 149th Street. 

tT also attended graduate school at NYU, but 
I didn't get a master's, 

@) Just on the question of dates, vou testified 
at your deposition on October 14, 1969, that, at pane 4, 
you were with Royal National Rank fron ilav of 1962; 
does that refresh vour recollection? 


A That's correct. 


9) When did you go to the 149th Street branch, 


do vou remember? 

Well, I think it was some tins in 1964, 
{ would have to think a lot about it to come up with an 
exact date. 

Tf at the criminal trial vou testified it 
was 1963, would you aceept that as being correct? 
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I would accept that, ves. 
‘) During the time that you were at the 149th 
Street branch of Royal National Rank with what deqree 
of frequenev did that branch have occasion to sell 
securities to customers of the ban):? 
A I really couldn't give you a specific or a 
definite answer on that. I know that a certain 
amount of securities were handled for customers, both 
as collateral for loans and then Subsequently sold for 
the customers, and I'n Sure that a certain amount of securitic 
were sold just for customers, but how much T really don't 
know. 
Q Did the bank charge comnissioans when it rendere 
the service? 
Well, I think that there Was a small service 
charqe that the bank would have charged, E think 
the comnissions that the brokerage firm vould charge they 
would pass alonqd. I don’: think the bank made a 
lot of nonev on that. It's strictly a service for 
the customer. 


9) And the transactions in question, there was 


flazzochi. nhO you recall if that was the normal 


practice? 


neither a service charge nor a commission charqed to fir. | 
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A I really don't recall if that was the 
normal practice. I would be surprised. I would 
think that there had to be some sort of a pass-through 
of charges that the brokerage company made, 

9) Oh, they did charge to Mr. Hazzochi the 
brokerage commission. 


MR. JULIEN: This is absolutely irrele- 


HALPERN: I object to the form of the 
question. 

MR. HART : It's in evidence, 

THE COURT: Yes. 

MR. HART: I thought we could save some 
time because I didn't realize there was any question 
about it, your Honor, 

THE COURT: I don't really think that it 
has much sigqnifice. Supposing the bank had charged 
them a commission? What difference would it have 
made? 

MR. HART: I believe it does. 

THE COURT: Supposing the brokerage house 
has charged a commission? 

MR. HART: I simply want to talk about a 


commission charged by the bank, not by a brokeraqe 
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MR.HALPERN: I have no Objection to the 


bank, but the import of the question was that the 


brokerage house Charged Ilazzochi. That's why I 


object to it, 

THE COURT: I understand that, 

MR. HART: I didn't mean to Sav that, 

MR. JULIEN: Mv objection is that he's tellin 
him, that's what he's doing, If he's got something 


in the record, then it's already there, and he doesn't 


importance now, in view of his professions of remembering 
nothing at all. 

MR. HART: I object to the “pretends 
to know" portion of the statement. TI ask it be 
stricken, 

THE COURT: The objection is in the 
record. 

BY MR. NART: 

‘@) Mr. Kayner, would vou nlease look at Exhibit 
10 and tell the court whether that reflects whether or 
not the Royal National fan}: charged a commission to Mr. 


Mazzochi for the sale of the Treasury notes in question, 
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MR. JULIEN: Objection, They speak 
for themselves, your Honor, 

THE COURT; I will let him answer, 

While we are having a pause here, Mr, Schlesin- 
ger, I'm going to ask you to be seated and Stay seated 
until I get up. 

MR. SCHLESINGER;: I'm sorry, 

THE COURT: Believe me, there's a lot 
of conversation and scurrying going on here, 

MR. JULIEN: There must be a message of 
some importance, Could you give me a mement? 

MR. SCHLESINGER: All right. 

A It does not appear that a commission was 
charged, 

Q At the time these transactions took place, 
did you know Mr. Mazzochi to be a customer of Royal 
National Bank? 

A To the best of my recollection, he was a 
customer of the bank, yes, 

Q Do you recall -- 

MR, JULIEN: I object to that, That isn't 
the fact in this case, either, that he was a customer, 
Nobody contends he was, 


MR, HART: I don't believe counsel can 
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object to the answer, 

THE COURT: You can't object to the 
answer, It's in the record, 

MR, JULIEN: I'll come back to it. 

Q Do you recall how long prior to August, 1966 

you knew him to be a customer or Royal National Bank? 

MR. JULIEN; Now I'm going to object, 


THE COURT: I will now sustain an objec- 


May I ask on what ground, 
your Honor? 

THE COURT; Yes, You are stating some- 
thing that is contrary to the record, The customer 
of the bank was the credit wion, 

MR, HART; May I inquire into that, your 
Honor? 

Q Mr, Kayner, in banking circleg -- 

THC COURT: Don't ask a general question 
like that because I'm going to sustain an objection to 
that too, 

Q In order to be a Customer of a bank, does 


& man have to be a depositor in a personal account? 


MR, JULIEN; I object to it, your Honor, 


THE COURT: Sustained, 
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2 Mr. Kayner, help out counsel, Did you 

3 know him to be an officer of the credit union which 

4 was the customer of the bank? 

5 THE WITNESS: Yes, I believe he was, 

6 I also -- well, I also ‘believe -- now, I'm sure that was 
7 in my testimony earlier, that he was an officer or a 

8 principal of a few other business accounts, not personal 
9 accounts, but business accounts, This is where we 
10 


knew him from, 


THE COURT; All right, 


Q Did he have business dealings with the 


bank prior to August of 1966? 


14 A Yes, I am sure he was a customer of the 

15 bank as just stated in connection with business accounts, 
16 IT don't know how many, 

7 Q Do you recall how long before August, 1966, 
18 You knew him in this capacity? 

19 A No, I don't recollect, 

a Q Are you familiar with the Mutual Credit Union 
21 


account? 


A Well, until today I didn't remember the 


name of the credit union, 


I knew he was involved with 


a credit union, 


MR. JULIEN: Please speak up, 
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RY 2 A T say I knew he was involved with the credit 


' 3 union that was a customer of the bank, Until today 
et 4 I didn‘t remember what the name of the credit union was, 
| 5 There were several in that branch, 
6 Q Would you look at Exhibit A and tell us 
: whether that refreshes your recollection as to how long bee 
8 fore August, 1966 you knew Mi. Mazzochi in the capacity 
9 you have described? 
A 10 MR, JULIEN: Excusa me, By showing him 
ll the documents of the account, how is that calculated to 
12 refresh his recollection as to how long he knew it? 
13 


How long the bank had them is one thing, but how long 


he knew -- 


THE COURT: 


Almost anything might refresh 


his recollection, 


MR, JULIEN: Oh, that is true. We heve to 


come back to that too, 


THE COURT: 


He ight have consulted the 


signature card at some 


time or ocher, you never know. 


21 


ME, JULIEN: We'll sea, 


THE WITNESS; The signature cards --~ 


MR. JULIEN: Please, I'm having a 


little difficulty, 


THE WITNESS: The signature cards and the 
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resolutions indicate that -- 
MR. JULIEN: Objection, 
THE COURT: Don't tell us that, 
THE WITNESS: Oh, 
THE COURT: . He asked you whether looking 


at those in any way refreshed your recollection as to 


how long you knew it, 


A No, it does not, 
THE COURT: Ail Fight. 
Q At your examination before trial on October 
14, 1969, at page 8 you were asked the following question 
and gave the following answer: 
“0 How much" -- 
MR. JULIEN: What line are you on? 
MR, HART: Line 6, 7, 
MR. JULIEN: Thank you, 
Q *O How mucn prior to August, 1966 in time 
did you meet Frank Mazzochi, Jr.? 
"A I can't remember, I know he" -- 
MR. JULIEN: I object to anything 
else following that, The rest is all speculation 
and not respec ive, “I can't remember" is the an- 
swer, 


MR, HART; Your Honor has a copy of the 
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transcript, May I finish the answer? 
THE COURT: You may complete the rest 
of the answer, The objection is overruled, 


Q “I know he was known to the bank before that, 


I knew him before that, I don't know if it was a year, 


six months or something like that, 
"0 You don't think it was more than a year 
though? 
"A No." 
Bo you accept that as being accurate? 


Yes. 
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Q Do you remember whether Mr. Mazzochi came into 
the bank prior to August 1968, Physically walked onto 
the premises? 
A Oh, I am sure that he had been in the bank prio 
to August 1966. 
MR. JULIEN: It is not responsive, your Honor. 
I think the question calls for whether he knew, whether 
he saw. 
THE COURT: That's right. 


Okay, yes, I will change it. The answer would 


Q Do you recall how often he came into the bank, 
how often you saw him in the bank? 

A No. 

Q On the occasion that Mr. Mazzochi asked you 
to sell the security which he said belonged to his family, 
would you have sold that security for him if he had said 
it belonged to him? 

A Certainly. 

Q Certainly is your answer? I just didn't hear 

A Yes. 

Is that right? 


Yes, 
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2 Q By telling you that it belonged to his family, 


did he gain any advantage in dealing with the bank such 


4 as a better price or a better service? 
5 MR. JULIEN: I object. 
6 THE COURT: I wil) Sustain the objection. 
7 fe) When he told you they belonged to his family 
8 and he was selling them on his family's behalf, did you 
9 have any reason to believe that he was lying? 
10 A No, 
1] Q And he volunteered this information to you, is 
be that correct? 
13 A Well, that don't remember. 1 may have 
14 | asked him who owned it, who owned the notes. 
15 .@) But he freely gave you the answer that he gave? 
16 A I don't really recall. 
7 Q You don't  Jemember. 
18 At the time you aprcooved the sales that you 
19 approved, were you Satisfied that Mr. 


Mazzochi had the righ 
to sell them? 


MR. JULIEN: I object to this, if your Honor 


Please, This is all conclusory stuff. Conclusions of the 


witness. 


THE COURT: I am assuming that this witness has 


a right to state his conclusions because he 


exercised 
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judgment and authorized and approved the sale. So he may 
answer the question. 
MR. JULIEN: Might I hear that again, sir, 
please? The question. 
THE COURT: Yes. 
(Question read.) 
A Yes, obviously. 
Q Would the Royal Bank at 149th Street in 1966 
have sold securities for a stranger walking off the street 
and asked the bank to sell securities for him? 


A I am sure I wouldn't have. I doubt if any 


Q Was this then a service that was restricted onl 
to people known to the officers in the bank? 
MR. JULIEN: This is terribly leading and aag- 
gestive, your Honor. He might just as well -- 
THE COURT: I will let him answer this. 
A Well, I would say that it was something tnat 
was done for customers of the bank. 
THE COURT: Are you telling this Court that 


if I walked in off the street with treasury bills and 


other officer of the bank would have. | 


identified myself, license, Social Security card and so 
forth, and so on, that you wouldn't sell? 


THE WITNESS: Well, with al! cf the credentials 
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that you would have, it would certainly -- 

THE Court: I don't mean as a Judge. I mean -- 

THE WITNESS: As an Ordinary citizen? 

THE COURT: =< % respectable-looking. citizen 
walks in off the Street with these documents and the 
treasury bill. 

THE WITNESS: Probably not. 

THE COURT: You wouldn't sell? 

THE WITNESS: Probably not. In other words, 
you would probably -- well, you would certainly go into 
why he is not doing it through his own bank or through 
his own broker and so on. 

THE COURT. Very Simple. I just moved into the 
neighborhood, I don't have a bank. 

THE WITNESS: Well, then you might get into the 
area, could I have a prior bank reference and so on. Just 
to establish who the person is other than just identificatidn. 
You would want some background as to the person's reliabili Y, 
something like that. That would be the normal procedure. 

Now, if you were a friend, say, of a customer - 

THE COURT: That is restricted to that. That, 
after all, is more or less what your normal procedure 


‘ould be with respect to that, right? 


THE WITNESS: Yes. 


¥ 
2 
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THE COURT: And one of the issues that we have 
here pending is what is your normal procedure and how does 
that conform to common usage and custom in the trade. 

All right, go ahead. 

MR. HART: Your Honor, I respectfully believe ’ 
you interrupted the witness in the middle of something he 
was beginning to say. I believe that his answer was in 
response to your question, if you walked in off the street 
and he didn't know whcu you were, what would his practice 
be, and I believe he then went on to expand what his practi¢e 
would be if you were introduced by someone, for example, 
and I believe -- 

THE’ COURT: I interrupted him betause that was 
not responsive to my question. If you want to ask bt oa 
you can ask it, but I think then we are getting down. to 
the nitty-gritty instead of floating around the periphery a 
we have been doing all along. 

Q What would your practice be with respect to 
someone who was introduced to the bank by someone well 
known to the bank and who the bank had known for a consider 
ae period of time? 
A Well, I would say that probably each case would 

have to stand on its own, but the likelihood is that pu 


would accommodate your customer's request. 


‘ 


SOUTHERN DISTR F COURT REPORTERS, 195 Cotmitimns 


a. 
Kayner-cross 

MR. JULIEN: If there is no practice, then 
likelihoods, I think, doesn't reach the level of probative 
evidence, your Honor. 

THE COURT: Likelihood gets pretty close to 
practice. 

MR. JULIEN: There is no practice when he says 
each case is individual. That is what he said. 

THE COURT: I will accept the answer. 

.@] In considering whether or not you would engage 
in a transaciton of this sort, what would be the criteria 
you would apply to the person who was asking you to make 
that transaction? 

A Are you referring to if somebody brought in 
a friend? What would I apply to those criteria? 

Q Well, let's take that example, if someone 
brought in a friend. 

A All right, for example if the local housewife, 
who had an account for ten years in the bank and it was a 
Savings account or a special checking account,brought in 
a friend, you might be reluctant to do it. She might not 
have really -- other than a friend she might not know 
who the person was in business and so on, what kind of 


business dealings the person had. 


On the other hand, if it was a businessman in t 
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neighborhood that you knew, that was bringing in a potentia 


new customer, and he asked you to do a favor for him for 
his friend, you would be certainly more inclined to do it. 

Now, there would always be grays rather than 
blacks and whites whether you would do it in ail instances 
Or some instances, but I think it gives you a fairly com- 
plete picture. 

Q Do you know whether Mr. Mazzochi had been intro 
duced to Royal National Bank, whether Mr. Mazzochi had been | 
introduced? 

A I am sure that he had to have been introduced 
when the account came into the bank. 

MR.JULIEN: Judge, would you please instruct 
this witness that when he is asked for an answer, it 
calls for his knowledge, not for a conclusion. 

MR. HART: That is not completely true, if I 
may suggest, your Honor, because az the time he made this 
transaction what was important was not only what he actuall 
knew of his own knowledge, but also what he believed to 
be the case. Because we are dealing with his judgment. 

THE COURT: Okay. We are dealing with his 
judgment, but you are asking him questions and he says well 
I assumed, but he doesn't know. His answer has to be of 


his own knowledge. What did he know about it, this person 
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who brought in the bills. 

Q In August 1966, did you believe that Mr. Mazzochi 
had been introduced to the bank by people in the mutual 
credit union when they made him first an officer and then 
president of the credit union? 

MR. JULIEN: I think that question is bad in 
form, leading and suggestive, 
THE COURT: I think it is, too, but 1 am 


going to let him answer. 


A I don't know in August of 1966 if I believed enge 


he was introduced by those pecple. I believe that I knew 
that he was an officer in that credit union at that time; 
who introduced him to the bank, I don't know if I knew at 
that time, I certainly don't remember now. 
Q Did you know other people in that credit union? 
A W21ll, I did then. My memory was refreshed by 
looking at this. 
Q By looking at the Signature cards, is that what 
you mean? 
A Yes, 
Q Who, not necessarily -- 
MR. JULIEN: That is Exhibit what? 
THE COURT: Exhibit A. 


MR. JULIEN: Thank you, sir, 
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Q Not necessarily by name, but if you can do 
it by name, that would be fine, but who were the people 
in the credit union? What were their professions, what 
were their relations to Royal NationalBank, if any? 
A Well, may I look at this? 
THE COURT: If you have no independent peer 


| 


| 


THE WITNESS: I have no independent recollectign 


| 


of that at this time. I am sure I had in '66., 


THE COURT: If you were to look at the names on ly - 
let me see that. | 

All right. So you looked at the front page, 
right? The names. am not interested in the back. 

THE WITNESS: The back, the resolution. 

THE COURT: Look at the back of the resolution, 
look at those names and see if they refre h your recollectian 
as to what their professions or business may have been. 

THE WITNESS: I only see one name other than 
Mazzochi's name that I know right offhand here, and I would 
be -- 

MR. JULIEN: A little louder. 

THE WITNESS: Only one name is familiar to me 
at this moment on the resolution, other than Mazzochi, and 


that would be -~- do you want me to give the name? 
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THE COURT: Yes, 
Arnold Dutchen, 


I would be guessing as to what business he is 


MR. JULIEN: [I object to any guessing. 
THE COURT: He is not going to guess. 
won't let him, Mr. Julien. 
Q In August 1966, were you familiar with the people 
in the mutual Credit union and more Or less what they did 
for a living 
A Pardon me? | 
Q In August 1966, were you familiar with the people 
who were in themutual credit union and what they did for 
a living? 
MR. JULIEN: Could we have that question 
Separated, your Honor? There are two elements. i think w 
ought to have them separated. 
Did you know them was the first question, I 


would think. 


A I knew some of them, 


Q Did you «now what they did? 
A At that time, certainly. 
At that time? 


Yes. 
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Q In your experience as a banker, are documents 
of title normally required in questions with bearer 
securities? 

MR. JULIEN: I object to it. 

SHE COURT: 1 will permit him to answer. 
I really don't know. 

Sorry? 

I really don't know. x -- 

MR. HALPERN: That has been answered. 


THE COURT: Yes, it is answered. 


which would have required Mr. Mazzochi to inform Royal Nati 


Bank of assets which he owned outside of what he had on 


Q In 1966, was there anything that you recall | 
mal 


deposit with the bank? 


A No, there would have been no reason to have don 


Q Was he required in connection with his dealings 
with the bank to furnish a financial statement or a statement 
of net worth, as far as you know? 

A Required? He would only have been required to 
if he had applied for credit, for a loan. 

Q Had he? 

A I don't recall. 


In dealing with securities, do you know what th 
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term "deliver against Payment" means? 

A I wouldn't -- no, I wouldn't want to guess 
at the term. fr mean, it seems Obvious but I wouldn't want 
to quess at Te. 

Q You don't know. Can you identify the document 
which has been marked Exhibit G for identification? 


A TOS. Th des credit memo Prepared by the loan 


Mazzochi? 
MR. JULIEN: Ig this in evidence? 
MR. HART: JY offer it in evidence. 
MR. JULIEN: No objection. 
MR. HALPERN: No objection. 
THE CGURT: Received. 
(Defendants' Exhibit G was received in 
evidence.) 
Ae, How much does Exhibit G show was credited to th 
account of Mr, Mazzochi, Mr. Kayner? 
A $70,108.42, 
Q What date was that Credit issued? 
August 8th. 


That was the same day that you approved the 
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$25,000 check, is that correct? 

A That's correct. 

THE COURT: August 8, 1966. 
THE WITNESS: "66, yes. 

Q That is the same date as the settlementdate 
of the first two sales to Merrill Lynch, is that correct? 

A That's correct. > 

MR. JULIEN: What is it you are showing him? 
MR. HART: Exhibit C in evidence. 

Q As an officr of the bank, was it any part of 
your function to call up telephone numbers given to you by 
a customer in connection with the cpening of an acoount 
to verify anything at all? : 

A No. 

MR. HART: I have no further questions. 
THE COURT: Mr, Halpern. 
CROSS-EXAMINATION 
BY MR. HALPERN: 

Q Mr. Kayner, do you remember testifying in the 
criminal action in this case? 

A Vagueiy. 

Q Do you remember being asked "What was the bank' 
procedure -- this is page 71. 


a ®) What was the bank's procedure with regard to 
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2 a sale of bonds? Does the bank actually sell the bonds? 
3 "A The bank sells it through a broker." 
4 Is that correct, sir? 
, 5 A I will accept it. 
6 Q Do you accept it? 
7 A Yes, 
8 Q Let me ask you this, Mr, Kayner -- 
; 9 MR. JULIEN: [I have the answer as "The bank 
10 | sells it through." 
11 MR. HALPERN: That is what I said, "sells it 
12 | through a broker," That is exactly what I said. And 
13 | he accepted that. | 
14 | Q Do you accept this Statement, “And when they ar 
15 Sold by the bank" -- 
16 MR. JULIEN: Same page? 
17 MR. HALPERN: Page 109, sir. 
18 Q "s~ do they go to a broker that the bank 
19 : 


"A 


Yes, that is correct," 


21 A 


That is correct. 


8) Do I understand that Royal Bank had ayn account 


with Merrill Lynch at that time? 


A I would have to assume that. 


MR. JULIEN: fT object to it and ask it be 
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stricken. 
THE COURT: [t may be stricken. 

Q Well, let me ask you this, Mr. Kayner, did you 
call up any broker to find out what the quote was for the 
bond? 

A I am sure I didn't, 

Q Who did that in your bank? 

A Well, that would have been done by the loan 
department. It would have been done by the loan department, 


Mr. Landberg or Mr. Santoro, in his absence. 
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Q What is the procedure that was in force at 
that time with respect to the sale of bonds of this kind 
that are brought in by an individual? 

A The procedure other than -- 

Q Of the bank -- what would they do? 

A Well, I would Say that Santoro, for example, 
would call and get a quote, and -- 

Q Call whom, sir? 

A The brokerage house that they were using. 

That they, meaning the bank? 
Yes. 

Q Go ahead. 

A Get a quote, and if it was a quote acceptable 
to the customer for whom they were selling the securities, 
they would then execute the sale. 

Q You wouldn't send the customer down to the 
broker? 

A No. 

Q The broker wouldn't care who the customer was 
when the conversation took place? 

MR. HART: Objection, your Honor. 
THE COURT: What is the objection? 
MR.HART: He had no conversation with the broke 


THE COURT: He is asking him about the procedur 
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MR. HALPERN: f am asking about custom and 


procedure at that time. 


THE COURT: Overruled. 
(Question read.} 


A That is correct, 


C In other words, they took the order from 


the Royal Bank? 


A Correct. 


| 
| 
Q And they executed the order for the Royal Bank? 


MR. JULIEN: [I object to that. The documents 


show to whose account they executed these orders. 


MR. HALPERN: I object to that statement by 


Mr. Julien. 


THE COURT: 1 object to all the objection-:. 


MR. HALPERN: I mean, if he says -- 


THE COURT: As far as I am concerned, he can 


answer the question. 


THE WITNESS: What was the question? 


(Question read.) 


THE COURT: From the Standpoint of procedure, 


the broker executed it for the account of the bank. 


THE WITNESS: That is correct. 


Q Do you remember being asked this question at 


page 125 of the criminal trial: 
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ee 


a ba 


*O Mr. Kayner, Merrill Lynch,. Pierce, Fenner 
& Smith are brokers Gealing in sécurities, right? 


"A That is correct. 


"9 And what connection did they have with the Roya 


Bank in connection with these transactions? 

"MR. ROTGER: Objection. 

"THE COURT: That is overruled. 

They sold the bonds in question for the bank." 

Do you remember so testifying? 

No, but I will accept that. 

You will acc pt that? 

Yes. 

Right. 

"Q And the bank, the Royal National Bank, received 
confirmation of those bonds from Merrill Lynch, Pierce, 
Fenner & Smith, is that correct? 

"A That is correct," 

You said that, sir? 

Yes,sir. 

MR.JUL{EN: You are not going to drop the next 
question and answer, are you? That explains the entire 
thing. 

MR. HALPERN: I make the same objection that 


you made before. You have a right to read it -- 
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THE COURT: You may read it at this time. 
MR. JULIEN: Next question, same page: 
"Q And the Royal National Bank, in connection with 

these securities" -- 

MR. HALPERN: I object to that. I think it is 
highly irregular at this time. 

THE COURT: I permitted it, 


MR. .HALPERN: I am sorry. I didn't hear you, 


THE COURT: Your objection is overruled in 
advance of it. 
MR. HALPERN: I have no objection. 
THE COURT: All right, read it. 
MR. JULIEN: Immediately after what counsel 
just read: 
"Q And theR oyal National Bank, in connection with 
these securities,said, in delivering the securities 
to this broker, Merrill Lynch, Pierce, Fenner & Smith, they 
did it for the account of Frank Mazzochi, is that severed 
"A That is correct. 
=“@ As a matter of fact, throughout all these trans 
actions, the name Frank Mazzochi was there, was it not? 
"A That is correct." 


MR. HALPERN: And the next question is: 
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=o He didn't give you any transactions that he 


wanted in any other name, did he? 


“A No, he didn.t" 


THE COURT: Do you accept those as accurate? 
THE WITNESS: Yes, 


MR. HALPERN: Page 135, the same criminal testi 


"Q Did the bank, in August and September of 1966, 


have a broker that sold treasury bonds? 


| 

Let's get the context of those questicns. | 
| 

| 

| 

| 

| 

| 

| 


"A Yes. We usually dealt through" -- 

MR. HART: Your Honor, I hate to interrupt, 
but I believe that counsel is reading from another depositidn 
at this poinc, and I don't think that is clear. 

MR. HALPERN: Then I will amend my question. 
see it. You are right. I see Santoro on top. 

Mr.Santoro, in testifying, stated under oath: 

“9 Did the bank, in August and September of 1966, 
have a broker that sold treasury notes? 
"A Yes, We usually dealt through Merrill Lynch, 
Pierce, Fenner & Smith with treasury bills and bonds. 
Q 7 see," 
MR. JULIEN: Why are we having the testimony 


of another witness read at this time? 
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2 MR. HALPERN: I am going to ask him if he 
3 Subscribes to that if I asked him the same questions. 
4 MR. JULIEN: [t isn't a matter of Subscribing, 
5 It is a matter of whether it refreshes his recollection. 

6 THE COURT: Go ahead. : 
7 "Q I see, and the bank was a customer of Merrill 

° 8 Lynch, is that correct? 
; 9 *, Right. " 

10 If I were to ask you these two questions, would 

il you give any similar answer or other answers? 

12 


MR. JULIEN: Objection. 


13 THE COURT: I will Sustain the objection to the 
: i4 question and substitute for the guestion the question, 

15 "Do those questions and answers refresh your recollection a 

16 to what the practice was with respect to treasury bills in 

17 the 149thStreet branch of the Royal Bank in August of '66?" 

18 THE WITNESS: No. 

19 THE COURT: His answer is no. 

20 MR. HART: Your Honor, in accordance with vour 

21 


Prior ruling on the Preceding page, 


there is a question and 


answer which bear directly on this point. 


THE COURT: REad it. 


MR. JULIEN: He said it doesn't refresh his 


recollection. 
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THE COURT: Maybe this will refresh his 
recollection, 
MR. JULIEN: He is not examining. 


MR. HALPERN: I have no objection to his readin 


THE COURT: He has a right to read it in becaus 
he is in a position adverse to Mr. Halpern just as you are. 

MR.,HALPERN: AS a matter of fact, I have no 
objection to him reading it. 
BY MR. HART: 

"oO And when you say stock and securities that are 

bought and so}d by your customers, how did your department 
operate with regard to that? 


"A Well, in other words, a customer would come in 


requesting either the purchase of securities or the sale, 


and we would work the transaction. We would be like the 
agent between the customer and the brokerage house. It th 
price was all right with them, what they decided on, we 
would buy or sell it through the broker." 

And the question again would be, did that refres 
the witness's recollection. 

THE WITNESS: I had testified earlier that that 
was the procedure. 


MR.JULIEN: No. He misunderstood. 


MATTHERN DISTRI T COURT APPORTEAS 115 Comin items 


JA338 - 9p 


Kayner-cross 
redirect 
THE WITNESS: Jt doesn't refresh my recollection 

with respect to that Specifically. 

MR. HALPERN: TI have no further questions. 

MR. JULIEN: Tf have a few questions, Judge. 

THE COURT: All Fight. 
REDIRECT EXAMINATION 


BY MR. JULIEN: 


Q IN this particular case, were you asked to 


hold up any sale of these bills until you secured a price 


and the customer ascertained whether that price was agree- 
able to him? 

A I don't recall. 

Q Don't you know that these bills were negotiated 
by your bank as agent for Mazzochi and it was only after 
the sale that he was notified of the price? Don't you 
know that? 

MR. HALPERN: Objected to, the question itself. 
THE COURT: Sustained. 

0 Don't you know that the first time that 
Mazzochi learned what price the sale was going to take plac 
at was after each sale took place? 

MR. HALPERN: Objected to. The testimony 
elicited from Mr.Santoro, and I believe from this gentleman 


is to the contrary. 
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MR. JULIEN: It is not. Santoro said -- 

MR. HALPERN: Please let me finish. 

MR. JULIEN: Santoro said he had a telephone 
message to call after the sale was made, to let him know 
what the price was. 

MR. HALPERN: What the quote was, if I remembe 
his statement. 

THE COURT: My recollection accords with 


Mr. Julien's, that he got the telephone number in the Bronx 


for purposes of advising Mr. Mazzochi of the price. 


MR. HALPERN: Which is the quote. All _ right, 
I will accept that. 

A My answer is no, I don't recall. 

Q Anyway, in your single talk with Mazzochi, he 
didn't say to you, "Don't sel) until youtell me what the 
Price is." Did he? 

A I don't recall. 

Q You wouldn't recall any such testimony because 
it never happened, isn't that right? 

MR. HALPERN: Objection. 
THE COURT: He said he didn't recall. 

Q Have you ever eaid to anyone, Mazzochi said 
"Don't sell it until you tell me what you are going to sell 


it for"? 


SOUTHERN DISTRICT COURT REPORTERS US COMMmELW Hy 


JA340 


Kayner-redirect 
I don't recall ever Saying that. 
And you know that didn't happen in this case 
don't you? 
MR. HALPERN: Objection. 
THE COURT: Sustained. 

Q From everything you gathered from this man in 
that one talk, he was anxious to dispose of it and never 
vaised any point about price? 

MR. HALPERN: Objection to this. 
THE COURT: Sustained. 

Q Didn't that strike you as curious, or doesn't 
it strike you as curious that somebody coming in with 
securities doesn't inquire about price but wants them sold, 
and wants to get cash as quickly as possible? 

MR. HALPERN: Objection. 

THE COURT: I am permitting you some latitude 
in recross-examination, but you know, this is not, inasmuch 
as you claim that they are examining directly, this is not 


within the scope of their direct examination. 


MR. JULIEN: I have in mind, sir -- 


THE COURT: And furthermore, this is so repe~- 
titious that I am about to become very annoyed. 
MR. JULIEN: I would not risk annoying your 


Honor for all the evidence in the cane, 
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my judgment you ar 


just asked, so that 


Some questions and your Honor can rule on them. 


will not attempt te be repetitious. 
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THE COURT: Believe me, it takes a long time 
but I get there, 


MR. JULIEN: Because we are both young men and 


I will be befere you many times in a learned Career. 


THE COURT: I have SuStained their objections 


to that. 


MR. JULIEN: [I have this in mind. 


THE COURT: Let's conclude his recross-examinat on. 


MR. JULIEN: He has been asked about Practices, 


your Honor, and when he is asked about Practices, this 


entitled to ask, "Weren't you affected by this? Weren't 


you affected by that? Wouldn't that make a difference 


in your Judgment-making?" 


tan | 


As he brought out. 
I am entitled to all of that, Sir. 


THE COURT: In your judgment you are, and in 


€ not with respect to the suestion you 


412 where we are. 


MR. JULIEN: Al] right. Now, I will have to ask 


| 
I wanes | 


THE COURT: You Cry 


@) You told counse} for the bank that you formed 
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a judgment as to whether or not he was in rightful 
possession of these securities? Right? 


A Yes. 


with the amount of transactions that the bank had ever had 
with this man have some weight in making such a judgment? 
MR. HALPERN: Objected to. He already said 


he made that judgment. 


Q Wouldn't the amount of the securities compared 


THE COURT: I will let him answer the question, 
Mr. Halpern. 
A Well, that is a very subjective question, and 
I will give you the best answer. It might have had some 
weight in my original judgment and apparently my judgment 


was that it wasn't -- 


Q We know what your judgment was,and would I be | 
wrong in saying that you want to defend your judgment? 
MR. HART: Objection. 
THE COURT: Certainly he wants to defend his 
judgment. 
A Yes. 
Q Now, previously the only account that you knew 
him to be with you said was an account that had a running 
balance of a thousand or two thousand dollars? 


A I didn't gay that. 
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MR. HALPERN: That is not redirect. 

THE COURT: That is repetitious. That is 
repetitious, 

Don't let us assume another account with a | 
couple of thousand dollars, please. | 

MR. JULIEN: I am asking an expert. I am at temdt- 
ing to cross-examine the expert who they made an expert by 
asking him for judgmental decisions. Was there a practice 
DId you make a judgment? I am entitled to attack that 
and find out what elements he considered and which he didn' 


consider. 


that, though. 
MR. JULIEN: Al} Fight, 1 wii try. I will tr 
Q Did the size of the transaction that you were 
handling for this man, did that make a difference to you? 
MR. HALPERN: Objected to. Brought out on the 
original examination. 


THE COURT: And asked again here just a moment 


| 
| 
THE COURT: Unfortunately you are not doing | 


MR. HALPERN: Yes, and your Honor ruled on it. 
THE COURT: And I let you ask him. I am not 


going to let you ask him again. 
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Q You talked about ~- in response to Mr, Hart's 
question you talked about other business accounts which 
this man might have been affiliated with in the bank, 
Would the size, the activity, of those accounts make a 
difference to you? 

A They would have entered into my overall 
judgment. 

Q Did you know that in June of 1966 one of his 
bank accounts had been closed? Did you know that? 

A I may have known it at that time, 

QO You Probably did at that time, right? 

A Right, 

Q Did you know that in another of his accounts 
there was a notation "Do not Pay against uncollected 
funds"? Did you know that? 

A I may have known it. 

Q At that time? 

A At that time, 


Q All these things enter into your judgment 


in deciding whether it was Proper practice to extend 


$140,000 to this man and allow him to take it out in 
cash? 
MR, HART: Objection, your Honor, 


THE COURT: I will sustain that objec- 
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Q Did these things enter into your judgment, 

A All the information 1 would have had would 
have entered into my judgment, 

Q How much weight did you give the fact that 
your own bank said. don't pay against uncollected funds 
in one of its small business accounts? 

MR. HART: Objection, your Honor, 
THE COURT: Sustained, 

Q I assume you knew that at that time his two 
business accounts were relatively inactive? You knew 
that? 


Again, I will assume that I knew it at that 


that enter into your judgment toa? bid 


Sure everything, I just said before -- 
much weight did you give to that? 
HART Objection, your iWonor, 
THE COURT; Sustained, 
Q Did you know that even with respect to these 


two small accounts, addresses given by this man were in 


Brooklyn and you were with’this branch up in the Bronx? 


Did you consider that at all? 
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MR, HART; Objection, your Honor, There 
is a lot of material that I don't believe is in 
evidence, 

THE COURT; Look, you called this man, 
is your witness, 

MR, JULIEN; I didn't call him as an 
expert, They did that, 


THE COURT; You called him as your wit- 


MR, JULIEN: They made him an expert, 

THE COURT: The facts that you are now 
reciting are something which you never brought out, 

MR, JULIEN: Yes, but they made him an 
expert and in testing an expert I can ask him to assume 


certain facts which I will tell the court I will put in 


evidence in no time at all, 


THE COURT: I am going to cut you off pretty 
quickly, 
oO Would the fact that every address this man 
ever gave you for his small accounts, business, was 
listed in Brooklyn, and that the address he gave in open= 
ing this account to get the money out of the Treasury 
notes was in Brooklyn <= did you give any weight at all 


to that fact? 
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MR, HART: Objection, your Honor, This 
is another in a series of witnesses that said he con- 
sidered everything, 

MR, JULIEN: I don't have to accept his 
blanket statements, ' That's what cross examination 
is all about, your Honor, particularly when they made 
an expert out of somebody I thought was just a fact 
witness, 

THE COURT: He said he considered all of 
these factors, and the question of how much weight he 
gave that and this in every case an objection will be 
sustained to, 

MR. JULIEN; May the record deem that I 
would have asked that question about weight with respect 


to each of the elements? 


THE COURT: About every time, 


MR. JULIEN: All right 
At least you are amused, gentlemen, 
come here from some other State and I amuse you, 
MR. HALPERN: I can't hear a thing he said, 
MR, HART: He just insulted my colleague, 
BY MR. JULIEN: 
Q Some of the criteria you told Mr. Hart about 


was that if somebody came in with notes you would want 
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_to know, you would want to be satisfied a8 to who he 
is and how responsible he is; true? 

A Yes, that's true, 

Q Well, since you had no personal transactions 
with this man, and since he told you the notes weren't 
his, an} you made no check of an; kind, as you told us, 
you did nothing to determine his responsibility, did 
you? 

MR, HALPERN: Objected to, 
MR, HART: Objection, 
THE COURT; Sustained, 

Q So far as his Personal wealth was concerned, 
or lack of it, that was a matter that you were com- 
pletely Strange about? 

MR, HALPERN: Objected to, 

THE COURT: Sustained, 

MR, JULIEN: On the ground that we have 
had it? 

THE COURT; You have had it, You have 
really had it, believe me, 

MR. HALPERN: I have had it too, 

Q Now, you told his Honor, I believe, that if 
& stranger came in, even if he showed you some creden- 


tials, you would want to check on bank references, 
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Do you remember saying that? 

A That's correct, 

@) Now, just the fact that the man had 
possession of these bearer notes would not Satisfy you 
of itself, would it? 

A No, 

.@] And you would want to know something about 
background, yes? 

A Yes, 

Q And as, to reliability, yes? 

A Yes, 

Q And you surely asked him if he owned the 
notes; wouldn't you? 

A I am sure I would, if we got to that point, 


Q And he told you he didn't own the notes so 


you would want to go much further into investigating it, 


yes? 

A I.would imagine so, if he was a stranger, 

Q And even if this little, old housewife that 
you told us about, who had an account with you for 10 
years, brought somebody in and introduced that somebody 
to you, if it was a transaction involving Treasury bills 
amounting to any large amount running into four figures, 


that alone wouldn't be enough for you, would it; just 
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that your own depositor introduced this party? 

A Probably not, 

Q You would want to check on his business, his 
address, right? 

IR. HART: ° Objection, your Honor, 
THE COURT: No, 

A We would want to do a check as to his re- 
liability and so forth, 

Q That would even be the case if the person, 
the housewife depositor brought in, claimed to be the 
owner of the notes, you would want to check that? 

A Well, that would be a little different because 
there we have already had a relationship for some time, 

Q Not the housewife, the stranger that the 
housewife produced, if he said he was the owner of the 
notes, you would still want to check all these things 
out? 

Certainly, 


That would be proper banking practice, 


Right, 


Q One other thing this gentleman, Mr, Hart, 


asked you, Did you make a determination whether the 


man sitting opposite you, Mr, Mazzochi, asking you to 
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sell stuff that he didn't own himself, whether he was 
lying -- you were asked that by the lawyer -- had you 
ever interrogated Mazzochi before with respect to 
anything else? 

A I doubt it, 

Q Had you had any prior experience with him 
face to face in testing whether his assertions in fact 
were true or false? 

A I don't recall. 

Q You doubt that too, don't you? 

MR, HART: Objection, your Honor, 
Do you doubt it? 
A I doubt it, 


Q So that you had no previous face-to-face 


basis upon which to reach this evaluation that you gave 


this lawyer that you thought he was not lying? 

MR, HART: Objection, your Honor, 

THE COURT: I wi.l sustain the objection, 

9 And just by taking his word for it you 

did nothing to check reliability, address, or anything 
else? 

MR. HALPERN; This is about the fourth 

I object to it. 


THE COURT: Yes, I will sustain the objec- 
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tion to that, 


Q Just one final subject and I wil) be done, 


The size of the transaction which began -- 

THE COURT; Now, I am going to stop you 
right there, The minute you get into size you are 
being repetitious, 

Now go to something else, 

MR, JULIEN: If you hear me out, I don't 
think you will consider it repetitious, The size 
of this transaction changed from beginning to later on, 

THE COURT: I don't know how it changed, 
According to your contention this $70,000 first 
transaction, both happened on the same day: there 
was another 70,000 and another 70,000, so you have got 
$210,000-o0dd, You are still talking about size, 


MR, JULIEN; You don't want me to pursue 


COURT: No, 
MR, JULIEN: May I put the question and 
then your Honor can rule on it? 
THE COURT: Sure, go ahead and put the 
question, 
Q Doesn't increase in the size of this 


transaction, as it increaned up to August 9th when you 
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made your third approval of receiving notes u; to the 


extent of $140,000, didn't that weigh with you jn making 
any deliberations as to proper practice with respect 
to -- 

Mi.,. HALPERN: Objected to, 

THE COURT: I will sustain that objection, 

MR. JULIEN: All right, 

MR. HART: With the court's permission, 
one factual question which I don't lLelieve will open up 
any broad areas, 

RECROSS EXAMINATION 
BY HR, HART: 

Q Mr. Kayner, when did you leave the 149th 
Street branch of the Royal National Bank? 

A Approximately September, A66, 

Q Can you teli us when in September of 1966? 

A I think it was around Labor Day or it might 
have been the lst of September, I know it was the early 
part of September, 

Q And where did you go and why did you leave? 

A I becane the manager of the Queens branch 
of the Royal National Bank, 

MR, HART’: No further questions, 


MR, HALPERN: T nave no «juestions, 
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THE COURT: All right, you are excused, 
(Witness excused, ) 
THE COURT; We will take our afternoon 
recess, We may go a little later, gentlemen, 
The matter that I had qn this afternoon was called off, 
Incidentally, I would like to say, did some- 
one mention a case here called Bunge at 31 Nixe 2a2 
MR.HALPERN: That is true, your Honor, 
THE COURT: You are aware of that, Mr, 
Julien? 


MR, JULIEN: I am sure we have been aware 


MR, HALPERN: lave you got the Court of 
Appeals decision? Judge Fine originally granted a 
summary judgment on that and then it -- 

THE COURT: Yes, I understand, 

MR. HALPERN: It's the Bunge Corporation, 


MR, JULIEN: Your Honor, before taking 


our recess, can we have a little side-bar conference 


with you, Judge? 
THE COURT: Say it right now, right out, 
MR, JULIEN: Well, my next witness will 
require that exchange of documentation which I am 


ready to make, but I am sure that counsc] will want some 
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time, surely by tomorrow morning,to do that, 


THE COURTs What do you mean by that? 
MR, HALPERN: You mean he's an expert? 
MR, JULIEN: Yes, 

THE COURT: Haven't we got anybody else 


that we can put on? 


MR. JULIEN: Well, we -- 


THE COURT: I thought you were going to 
put him on in rebuttal, There is no rebuttal here 


and, for the record, I would like to Say that I didn't 
consider Mr, Kayner in any way an expert, 1 asked him 
what the usual practices were at the bank; not what is 
the practice in the banking industry, just what his 
practice was, 

MR. JULIEN: Well, what I would like to 
do, Judge, is exchange with counsel the reports, in 


any event, and start with this witness tomorrow morning, 


THE COURT; You mean and leave off this 
afternoon? 

MR. JULIEN: Of course, 

THE COURT: We are going too Slowly any- 
way. 

MR, JULIEN: Judge, I feel as though 


T am =-- we are moving so rapidly, 
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THE COURT: We are not moving rapidly at 


MR, JULIEN: If we had a jury by this time 
you know we wouldn't nearly be as far gone.as 
we are, 

THE COURT: If we had a jury by this 
time believe me you would have a mistrial, 

MR. JULIEN: You can indulge us a half 
hour, Judge, 

THE COURT; You want to work until 6 
o'clock tomorrow night? 

MR. JULIEN: What is tomorrow, Friday? 

THE COURT; Friday. You are not going 


to catch the 4:16, 


Haven't you got another witness that you 


can put on at this time? 
MR. JULIEN: That's the only one I have, 


THE COURT: We had a whole roomful of 


MR, JULIEN: We have sliced it down to 
try to meet these requirements, your Honor, 

THE COURT: What about your friend we had 
on the first thing this morning? Aren't you going 


to call him back, Mr. Carter? 
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MR. JULIEN: He hasn't got the record, 
What can I do with him, He is going to have to call 
him, 

MR. HART: Do I understand also that the 
witnesses that you had ‘subpoenaed you will not be 
calling? 

I ask that, your Honor, because I had 
made my own arrangements with those witnesses who 
subject to the subopena on the understanding that 
they would be here subject to subpoena, and I would 
have to make arrangements with Mr, Walter -- 

MR, JULIEN; Mr, Walter I am not calling, 
Stolls I am not calling, 

MR, HART: They were both subpoenaed, 
your Honor, and I didn't make My Own arrangements with 
them, 

THE COURT: Who are you calling in additio 
to your expert? I will give you a chance to think 
that over and you can have him here when I come back 
after recess, 


(Adjourned to August 8, 1975, at 9:00 a.m.) 
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UNITED STATES FIDELITY & GUARANTY 
£0... 


vs, 
ROYAL NATIONAL BANK OF NEW YORK, 


MERRILL LYNCH, PIERCE, FENNER & 
SHIT, INC, 


New York, August 8, 1975 
9:03 a.m, 


Trial resumed. 


MR. JULIEN: If your Honor please, I'm 
going to offer in evidence the two depositions of Hr, 


and Mrs. Mazzochi, the parents of Frank Mazzochi, Jr. 


I believe you do have a copy*of that, sir, 


THE COURT: That I have. That's Anna? 


ee 


Is it Anna Mazzochi? 


MR, JULIEN: Yes, sir, And Frank, Sr, 

THE COURT: reank, Se., fine. 

MR. JULIEN: Very good, 

MR, HART: It iS not necessary to say no 
objection, is it? © 

THE COURT: No, it is not, They are in, 
I have copies here, Why don't you mark these in, 


MR. JULIEN: I'm marking my next exhibit, 
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THE COURT: All right, fine, 

MR, JULIEN: Should it be mared as 
exhibit, sir? Perhaps it should. 

THE COURT; I think so, sure, 

MR. JULIEN: Yes, That will be No, 44, 
if your Honor please, 

(Plaintiff's Exhibit 44 was received 

evidence, ) 

MR. HART: At the risk of seeming obtuse 
on this subject, is there any significance in marking 
these exhibits? They are all deemed to be in evidence, 

THE COURT; Yes, but I would prefer to have 
them marked so we know what we are referring to when we 
refer to Mazzochi somewhere along the line, I've had 
it happen when you have two depositions in persons of 
Similar names where, in referring to then, they have just 
referred to the last name, They don't know which, 


MR, HART s We are making an exception 


with the Mazzochi depositions because of the similarity 


in names, 
THE COURT; Yes, 
MR, JULIEN: I'm not granting that without 


somebody saying: I'm offering a certain deposition, 


that it is in evidence. We are not just considering 
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the blanket reception of all these depositions. 
body has to say: I offer these, 


THE COURT: Yes, Whatever you want to 


MR. HART: ~© I thought somebody could say 
it in a trial brief, making reference to the depositions, 
and that would be the same, 

THE COURT: I think you ought to say it 
here for the record when you offer it, 

MR, JULIEN: I next offer in evidence, if 
your Honor please, all of the remaining checks drawn 
by Mr. Macchezi against his account, the cash checks, 
withdrawing the sums from the bank, and we wiil do the 
Slicing up. I don’t want to delay for that. 

MR. HARTs With the court's permission, 
I will have no objection on it subject to examining them 
and making sure they are all of the checks, But 
there's no sense in doi"9 it now if Mr. Julien intends 
to use it now. 

THE COURT: ALL right. 45, subject 
to that reservation, 

(Plaintiff's Exhibit 45 was received in 


evidence, ) 
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THOM ASS O, oOo. 8 A? 2b eR, called 
as a witness by plaintiff, being first duly sworn, 
testified as follows: 

MR, JULIEN: Counsel have already received 
this. This is the report, your Honor, 

THE COURT: ALL vright, 

MR, JULIEN: I think it ought to be 
stated for the record, your llonor, because I think our 
conference on this subject is not recorded, that counsel 
have agreed before the court in conference that with 
respect to the expert witnesses, their qualifications 
and opinion shall be stated in writing and the writing 
will be received after the witness says he would so 
testify under oath as his direct examination on opinion 
matters, subject, of course, to cross examination and 
rebuttal, should it be required, 

TH}; COURT: Yes, 

IMR, JULIEN: ALL right, So with that 
in mind, I will offer in evidence the statement of 
Opinion signed by Hr, Rockafeller, and which was 
delivered to counsel yesterday and to the court this 


morning, I offer that as the nex* exhibit, 
THE COURT: Yes, 


MR, JULIEN: It will be Pxhibit 46, your 


SOE MO MM DIST Ht ft tebe bee PERS Ctr te eet 


JA363 


dha Rockafeller-direct 
Honor, 
(Plaintiff's Exhibit 46 was received in 
evidence, ) 
DIRECT EXAMINATION 
BY MR, JULIEN: 

Q Mir, Rockafeller, would you tell us what was 
your business back in 1966? 

A In 1966 I was assistant manager of the 
operations division of W, E., Hutton Company, I was 
responsible for the administration of the day-to-day 
operations of the brokerage firm, which included 


supervising the cashier's department, credit department 


firm. 
I had nothing to do with the buying and selling 
of securities as a salesman, 
Q I'm not going to go into any of your quali- 


fications or past experience excepting just to inquire 


H 
and the other various operating areas of the brokerage 


how long you had been with the Hutton firm up to 
1966, 
A I started in 1959 with the Hutton firm, 


was there for seven years, 


MR. JULIEN: We will deem, I'm sure, your 


Honor, that the qualifications stated in the last exhibit 
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received will also apply as to this portion of the fact 


testimony, 

Is that all right? 

THE COURT: I certainly have no objection, 
I'm assuming Mr, Halpern and Mr. Hart have no objec-~ 
tion. 

MR, HART: No, sir. 

Q In the regular course of your duties during 
the months of either August or September, or both, was 
your attention directed to some possibility of any missing 
securities of the firm Ilutton & Company? 

A Yes, it was. We had a periodic inventory 
taken of our government securities, and in -~ 

.@) Might I interrupt to inquire where government 
securities of the Hutton firm were kept? 

A They are retained in the vault in the base- 
ment of the Bankers Trust Company at 14 Wall Street, 

Q Yes, You were telling us that there was 
an inventory taken or periodic inventories? 

A Yes, 

Q And? 

A And it was found that we were short a particu- 
lar amount of securities, 


@) Could you fix, as best as you can, when the 
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shortage first was brought to your attention, Approxi- 
mately will do at this juncture, 
A Oh, it was the latter part of August, early 
September. 
Q All. sight, 

Did it become the duty of yourself and your 
department to inquire into that and to ascertain what, 
if anything, was missing? 

A Absolutely. 

Q That's part of your job? 

A Absolutely, 

Q Did your company feel immediately that there 
was -- that a theft had taken place, 


MR, HELPERN: Object to what the company 


THE COURT: Sustained, 
Or did you? 
A No, It's very frequently when you count 
securities, 
MR, HALPERN: I object to anything after 
the "No," 


Q) You tell us about the practice with respect 


to discoveries of shortages in your firm. Yell us 


what is done and how you go about it, 
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A frist we search the entire vault area to see 
af perhaps the securities may have been misfiled, 
We have to ascertain whether or not some securities had 
been perhaps misdelivered or thrown Out, fallen in the 
waste basket, and we even have to go so far as to 
search through the trash, which was retained by the bank 
in those days, bag and tag, with the date of the trash 
collection. And we went through all those pro- 
cedures, 


Q Have you on other occasions discovered missing 


securities in this fashion? 
A Yes, 
MR. HART: I'll object to that unless the 
witness establishes it as being prior to the occasion, 
MR, JULIEN; Of course, I'm talking about 
prior to, 
Q You understand that, Mr. Rockafeller? 
A Absolutely, 
Q Have you described in all its respects the 
kind of search which was put on under your supervision 
in your department? 


A Yes, 


Q What, if anything, was done to ascertain the 


serial number or nature of missing securities? 
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A After we had completed our search, it 


was obvious we hadn't come up with the missing securities, 


So we went to the last interest payment date and found 
what. we had in our possession on that date, and took 
the record of the serial numbers on which interest had 
been paid, compared those numbers to the ones we had on 
hand then, and after accounting for any deliveries or 
additional securities which we may have received in, we 
came up with certain numbers which were definitely not 
there that should have been there. 

MR, HART: I am sorry. I didn't hear 
the last few words. 

THE WITNESS: We came up with a group of 
serial numbers which were not there. They should 
have been there, 

Q So that I can cover the subject in one fell 
swoop, did yourampany ever ascertain or did anyone ever 
ascertain how those securities go away from the vault? 

A Néver, 

Q I show you Plaintiff's Exhibit 1 and I ask 
you whether this letter under your signature and the 


listing of securities attached thereto were prepared 


under your care and supervision after this examination 


which you have described took place, 
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A That's correct, They were ~- this was pre- | 
pared by myself. 

Q And sent on to your -- 

A And sent to our agent in Cincinnati. 

Q That's your insurance agent? 

A Yes, 

@) Is that something done by you in the regu- 


lar and ordinary course of the business cu such occasions 


where this kind of missing securities turns up in your 


business? 
A Yes, it is, 
MR, JULIEN: I offer it in evidence, 


MR. HALPERN: I believe that Mr. Julien 


MR, JULIEN; You mean the insurance 
broker? 

MR, HALPERN: Yes, He said “our agent," 

MR, JULIEN: All right. Yes, 

THE COURT: All right, 

MR, HART: liay I have a voir dire, your 
Honor? 


THE COURT: 


| 
| 
| 
| 
| 
| 
means the broker, not the agent, when he testified to -- | 
| 
1 
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VOIR DIRE EXAMINATION 
BY MR, HART: 
Q Mr, Rockafeller, did you state that you per- 
sonally prepared this list? 
Yes, I did, 


Is that your writing at the bottom of the 


Yes, it is, 


I believe that you said that when you 


discovered that there seemed to be a shortage you went 
back to a listing that was made at the last interest 
payment date; is that correct? 


MR. JULIEY Not voir dire, I object 


THE COURT: It is not voir dire, 
will have an opportunity. 

MR, JULIEN: That's ali right, 

MR, HART: No, your Honor, I believe that 
this record is not a regular business record. 

MR. JULIEN: That's for cross examination, 
This is only foundation, That's all I need, 

MR, HART: I am objecting to it, your 
Honor, as incompetent. 


THE COURT: You are objecting to it 
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as incompetent, Let me see it, 


MR, HART: It is hearsay, not the best 


evidence and a summary of material which is not in 


evidence and which has not been made availavle, 
It is a summary of material which has not been made 
available, 

MR, JULIEN: I do'nt think counsel means 
that this document has not been made available, Of 
course it was given to them before, 

THE COURT: This has been made available 
you before, 

MR, HART s Yes, that document was made 
available during the examination of USF&G, but the 
material upon which it was based,and admittedly that is 
a compilation and an extraction, that material has never 
been made available and its absence has never been 
explained, 

MR. JULIEN: That doesn't affact the ad- 
missibility at all, 

THE COURT: It may be received, 

(Plaintiff's Iixhibit 1 was received in 


dence, ) 
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DIRECT EXAMINATION CONTINUED 
BY MR, JULIEN: 

@) I want you to keep before you -- 

MR. JULIEN: Do we have another copy of 
that that we could hand to the court? At least of the 
list. Not as clear as I would like it, your Honor, 
but it is a copy of the list of Exhibit 1, 

Q At the time your list was prepared, sir, had 
you seen or did you know of any of the documentation 
which is Exhibit 8 or any of the correspondence or docu- 
mentation which had passed between Merrill Lyneh and 


the Royal National Bank affecting the sale of some 


cecurities, Treasury notes, in August and September 


reading for the account of Frank Mazzochi? 

A No, I don't know, 

Q I am going to read to you from Exhibit 8 cer- 
tain numbers of Treasury notes transmitted by Royal 
National Bank for the account of Frank Mazzochi, Jr, to 
Merrill Lynch, Pierce, Fenner & Smith. 

MR. HALPERN: I object to that as not 
being a fact. The bonds were not transmitted to Merrill 
Lynch, They were transmitted to the bank, the Manufac- 
turers Trust, It says so right on there, 


NR, JULIEN: Tt doesn't say so, LOOk at 
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I‘m reading just as it is, 

MR, HALPERN: All right. I will take 
the other exhibit, 

THE COURT: Let me see it, 

MR, JULIEN: The last was the only one 
taht ever says that. All others say to Merrill Lynch, 
and the one I was reading was to Merrill Lynch, 

THE COURT: They are all Merrill Lynch 
except the one that is Manufacturers, 

MR, JULIEN: Yes, 

Q I am reading from Exhibit 8, Mr, Rockafeller, 
and the first date of August 5, 1966, dealing with a 
$10,000 U. S, Treasury note, 5 per cent, in No, 112255, 

Does that anywhere appear en your list 

attached which is part of Exhibit A? 

A Yes, it does, 

(a) I now turn to page 2 of Exhibit 8, 
likewise dated August 5, 1966, the same -- addressed to 
the same people for the same account, $60,000 of Treasury 


notes due November 15, 1970, United States of America, 


appear? 


A No, 


| 
5 per cent, The first number, 117851, does that 
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112248, does that appear? 

Yes. 

112243, does that appear? 

I am sorry, I didn't hear the number. 

Li2243), 

Yes. 

111901, does that appear? 

Yes,it does. 

0 Mr. Rockafeller, I am qoing to take you back 

to the first one, 117851, which you said doesn't appear. 
Would you look in the right-hand column, please? 


A Oh, I beg your pardon. It is there. 


.: It is there. 
A Sorry. 
Q So that every one I have read up to the present 


moment is in your list? 


A That's right.they are all on this list. 


0 All right. 111901, does that appear on your 


Yes,it does. 
111900? 

Yes, it is there. 
3131? 


Yes. 
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A 


0 


the exhibit 8, 


account. 


due November 15, 
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8, where there is a slash from 117186, 


course -- 
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Allright. Now we turn to the third page of 


dated August 10, 1966, same addressee, 
70,000 U.S.American Treasury notes 5 per cent, 
1970. 


The first one lists from 11786 


same | 

j 

' 

| 

Yes, there is three bonds. | 
There are three bonds? | 
' 

i 

That's right. | 
This first listing on this third page 


but of 


of Exhibid 
| 
a slash 8&8, | 


That means sequential. There is $30,000 worth 
You have all three numbers on your list? 

Yes. Yes. 
117182? 
Yes, I have it. 
Yes. 

1122717? 

Yes. 

112254? 


Yes. 


| 
| 
112307? | 
| 
| 
| 
| 
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ce) On the final page of that exhibit in this 


instance the addressee is Merrill Lynch,Pierce, Fenner 
& Smith, care of Manufacturers Hanover Trust, and this is 
dated September 12, 1966, listing 72,00 par value, same 
type of notes. In this instance I am going to start from 
the bottom and go towards the top. 117185? 
A ¥es. 
Q 117184? 
Yes. 
117183? 
Yes. 
1091442, 
Yes. 
1925? 
Yes. 
35058? 
Yes. 
22827? 
Yes. 
2995, the right-hand column. 
A Would you repeat that number, please? 
0 I have it as 2995 on this exhibit. Do you 
have any number which while not exactly that corresponds 


with respect to any of the digits? 
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MR. HALPERN: Objection. 

MR. HART: Objection, your Honor. 

MR.JULIEN: I am going to show that this is 
in their case, if your Honor please, that they have set 
forth the wrong number. 

MR. HART: That they have? 

MR. HALPERN: He can't show it through this 
witness. 

THE COURT: They have set forth the same number. 
You can't show it through this witness. 

MR. JULIEN: I am not saying they match, your 
Honor, subject to what is happening I am telling you -- 

THE COURT: It doesn't have a number which is 


on that list. 


0) We don't have that number. Do you have any 


number -- 
THE COURT: Don't say do you have any number, 
There is no number, that number, period. 
2114? 
No. 
Do you have 2166? 
A Yes. 
Q The last two, I mean, the first two on page 9, 


the fourth page of Exhibit 8 on this one dated September 
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12, 1966, the number if 19368 and 19369. Were they 
numbers of yours? 

A No. 

0 They were not. _ I want to return to 2114, 
did you have any securities in this same series which were 
missing from your firm starting with the digit 2? 

A Yes. 

Q What was that? 


A 2214 for $5000 face value. 


MR. HART: I object to the answers being incom- 


plete. I know at least four numbers that begin with the 
digit 2. Furthermore I object to the line of questioning 
on grounds that the witness has identified the numbers as 
requested by counsel. 

MR. JULIEN: I am asking him whether there is 
one that has not matched up starting with the digit 2, 
and this is the one that he has just mentioned. 

THE COURT: (Twill let.it stand. 

Q Referring back to 2995, did your firm have a 
security of the same series starting with the digit 2, 
which is not in the listing that I read from Exhibit 8? 

MR. HART: Same objection. 
MR. HALPERN: I object to it as irrelevant. 


Whether they had it or not is immaterial. 
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MR. JULIEN: It is not a bit irrelevant. 

THE COURT: I will accept that objection. 

MR. JULIEN: That it is irrelevant? 

THE COURT: It 1S immaterial whether they had 
bonds in that series. 

MR. JULIEN: Your Honor, three out of four 
digits are precisely the same. This is something that 


happened in their office. 


THE COURT: I will let you sit down and be the 


witness, Mr. Julien, any day you want to be But until 
that time please, leave the comments alone. It is completely 
immaterial. 
Let's go on. 
9) What was the total amount in securities which 
were missing from the vault of your company? 


A Par value of $215,000. 


THE COURT: I may have missed it somewhere, 


but there was one other security on here,five thousand 3160 


Did you read that number? 
MR. JULIEN: Which one? 


THE COURT: I am looking at the list, it is 


j 
MR. HART: There will be evidence on 31606, 4 
| 
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THE COURT: It 1S not on the list? 
MR. HART: Thats right. 


THE COURT: It 18 not on these exhibits. It 


is on the list that we have gotten from Hutton,but it is 


not on the -- 

MR. JULIEN: While we have the witness here, 
what do you mean there will be evidence on it? 

MR. HART: In the deposition taken of the chief 
of theBureau of the Public Debt, it was determined that 
certificate number 31606 was turned in by Hutton to 
the Government for a denominational exchange in May of 
1966. 

MR. JULIEN: All right. That is where it is 
not in this list. 

O Now, what is the amount, the denomination of 
31606? 

A That was a $50000 bond. 

Q Deducting that one bond, there was total missin 
of $210,000? 

A That's right. 

MR. HART: Objection, your Honor. 

THE COURT: Why? 

MR. HART: The arithmetic speaks for itself. 


MR.JULIEN: Then you are taking more time 
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with your objection than the arithmetic speaking for 


itself. 


THE COURT: That is true, the arithmetic 


speaks for itself. 


1@) In the totalamount of bonds negotiated accord- 
ing to evidence here, by Merrill Lynch,Pierce on the 
Mazzochi account from Royal National Bank, there is a 
total of $212,000. Did you have in your list of missing 
securities any security in these treasury notes of the 
denomination of either $1000 or $2000? 

MR. HALPERN: I am objecting to the form of 


the question. These bonds were not negotiated by 


Merrill Lynch for the Mazzochi account, they were negotiated 


for the Royal Bank. 
MR. JULIEN: That is a question his Honor 
is going to decide. 
MR. HALPERN: But I object to the form of his 
question. 
THE COURT: I will let his question stand. 
No. 
No ones or twos? 
No. 
MR. JULIEN: Excuse mé a moment, sir. 


All yvight. Now, what was the date when the 
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list was drawn and when you were able to list your missing 


securities in this treasury note series? 
A September 27, 1966. 


@) After that time was your loss paid by the 


USF&G? 


A Yes, it was. 


Q Do you knew the amount that was received by 
you or your firm from USF&G? 

MR. HALPERN: I have no objection to the draft 
being put into evidence. There is a draft. I have no 
objection. 

MR.JULIEN: There is a draft. 

MR .HALPERN: Just to save time. 

MR. JULIEN: All right. We will get the draft 
in just a moment. 


Q With respect to these -- 


MR.JULIEN: I assume, your Honor, that counsel 
will concede that the fair market value of the notes which 
have been identified are the amounts which Merrill Lynch, 
Fenner and so forth, sold it for on the date of sale. 

MR. HALPERN: I have no objection. 

THE COURT: That is no problem. 

MR. HALPERN: I would add one other thing. 


Replacement amount would be there. That is what your 
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bond calls for. 


THE COURT: The replacement amount would be 


MR. JULIEN: So it is both, the market value and 


repiacement. 


MR. JULIEN: All right, 


MR. HALPERN: IT 4uaet said that. | 
Q I show you Exhibit 2 for identification and | 


you whether that would refresh your recollection as to | 
amount received from the USF&G? 
A Yes. This indicates that we purchased -- 
MR. HART: I have no objection to it going 


into evidence, but the witness is reading from it. 


MR. JULIEN: All right, no objection. I will 


offer it. 
MR. HALPERN: May I see it, please? 
MR. JULIEN: Sure. 


MR. HALPERN: Looking at this draft, Hutton 


bought in the number of shares for the number of stock 
and that the USF&G reimbursed Hutton for the purchase. 


MR. HART: In other words, your Honor, this 


ing the purchase by Hutton of securities. 


MR. JULIEN: Replacement. 


| 
| 
is not a draft, it is a broker's confirmation slip, oe 
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MR. HART: It evidences the purchase of 
securities. 
MR. HALPERN: I have no objection to it being 
put in, it I just wanted to give the character. 
Is that. correct? 
THE WITNESS: That is correct. 
(Plaintiff's Exhibit 2 was received in 
evidence.) 
@) Does this represent the loss paid to your compary 


pursuant to the letter Plaintiff's Exhibit 1? 


| 
| 
A Yes. | 
| 


0 Counsel, Mr. Hart has directed my attention to 
some information which he says he will present to the Court 
with respect to a $5000 treasury note, the one which 


4 


you found didn't correspond or you couldn't find in | 


Exhibit 8, and if we deduct $5000 from this amount which you 


demanded and received, that would leave $212,202.59. | 


MR. HALPERN: I objec: to that. It has already | 
been gone into. We conceded a mathematical computation. ! 
I don't know why we are wasting time on it. | 

THE COURT: I would prefer to have Mr. Rockafeller 
ao 1t, not Mr; Julien. 

MR.JULIEN: I would, too. 


THE COURT: Is it 212,202.59, deducting the 5000? 
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THE WITNESS: Give or take the interest, yes. 
THE COURT: Adl  xiogne, 
@) When was it that your concern finally got 
total knowledge of what was missing and the nature of what 
was missing? 


MR. HALPERN: I object to the form of the 


question. When did he get knowledge, that is important. 


e) Ail right. .t. wild .pet de in that. form, 
The. COURT: All. gight. 
Q Very good. When did you get knowledge, total 
knowledge of what was missing and their numbers? 
A September 27. 
Oo Following that date, were you in touch with 
the insurance people, USF&G, concerning your loss? 
MR. HALPERN: Objected to as immaterial. 
THE COURT: I will let him answer it. 
A Yes. 
Q Did there come some time when authorities were 
notified concerning this loss? 
MR. HALPERN: Objected to. By whom and where 
does he base his knowledge on. 
MR. JULIEN: All right. I will withdraw it. 


You may examine, gentlemen. 
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CROSS-EXAMINATION 
BY MR. HART: 

Q In 1966, Mr. Rockafeller, you were assistant 
operations manager, is that correct? 

A That's: right. 

Q Who was the operations manager? 

James Barbi. 


Was he a partner in the firm at that time? 


Yes, he was. 
Were you? 
No, I was not. 
Q I believe that you stated that you never | 
the circumstances surrounding the absence of the notes on 


the list which you have prepared from the vault in which 


they were maintained by Hutton, is that correct? 

A that's right. 

‘@) But that list, Exhibit 47, contains all of the 
numbers that were missing from the vault? 

A That's right. 


MR. HART: Your Honor, at this point I would 


ary material to the extent that it relates to any numbers 
other than the numbers which appear on Exhibit 47. 


MR. JULIEN: Your Honor, the weight to be 


| 
| 
i] 
i 
move to strike from evidence any testimony and any cecument 
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given to that is something that is at the conclusion 
of the trial. It may be preliminary to other things with 
respect to it. 
“SHE COURT: Yes, that is denied. 
Q You said that you had prior losses of this type, 


I believe, is that correct? Was that at W.E. Hutton? 


A Yes. 


Q Would you tell us what thoseprior losses were, 
when they occurred and what the circumstances were? 
\ 


A I think what -- you misunderstood what I said. | 


I meant to indicate that we had shortages indicated after | 


we had taken inventories. Generally speaking they are | 
all resolved. They are simply accounting differences of 
Some sort. 

@) You mean by that that there were occasions 
when uponthe taking of a routine inventory, the inventory 
didn't seem to check out so you went back and redid the 


inventory and found there was an error? 


A That's right. 
Q So then you never had missing securities in the 


sense that you couldn't locate them, where they were 


A I can't say that. 


| 
| 
supposed to be, prior to this occasion, is that correct? | 
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Q In your, experience at Hutton. 
Well, we have had iosses before and after, 


A 


and I honestly can't remember whether there had been any 


point or not. 


before in my tenure at that 
42 of an examinatio 


.@) Mr.Barbi testified at page 


before trial 


MR. JULIEN: Just wait a minute. 


I will have to get that. 


I don't know whether Mr. Halpern 


THE COURT; 


is ready. 
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MR.. JULIEN: What page did you say? 

MR. HART: I had said 43, but I would like to 
first qo to page 39, and with counsel's permission, 
I will simply read three lines beginning at line 20, unless 
counsel wishes the entire question and answer read. 

MR. JULIEN: . Do you want to start at 19? Is 
that it? 

MR. HART: Yes, line 19. 

MR. JULIEN: I have no objectionto that. 


wt 


Mr.Barbi said, Zt i was -- 


MR. JULIEN: I think you have to read the ques- 


“0 Did you report this loss to the police or to 
any other authorities?” That is, at line 13, 

MR. JULIEN: You can't do it that way. You 
have to read the question as amended by your statement when 
he first learned of the loss, when he first received the 
report. Now read the answer. 

MR. HART: I will read the entire transcript. 

MR. JULIEN: Yes. 

MR. HART: . I will go back to line 8. 

*Q As soon as you learned about this, did you 


immediately know this was bearer paper or bearer securities 


that were missing? 


SOUTHERN DIStHIC) CORY REPORTERS US COME oti 


JA389 
Rockafeller-cross 
It was evident from the description. 
Did you report this loss to the police or to 
any other authorities? 
"Mr.Epstein: At what time? 
"Mr. Hart: When he first learned of the loss, | 
when he first received the report. 
"A The first people we contacted was our insurance 


Carrier. The firm was, including myself, relatively 


unsophisticated in what you do when you are not able to 


Physically locate a certificate, security," 


Then at page 42, at line 3: 
8. The theft perhaps of instruments, you Say, 


were rare in your experience? 


"A Relatively rare. I have no knowledge of another 
one that I know of that took Place before this one." 


Does that refresh your recollection as to whether 


there were any such occurrences prior to this occurrence 


at W.E. Hutton? 


A I would have to agree with Barbi on that. 


Q You accept his statement of it being incorrect? 


A Oh, yes. 
Q You have no recollection of these certificate 
numbers yourself, do you? You don't remember the numbers 


except what you see on apiece of paper, correct? 
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r@) You said, I believe, that in trying to discover 
what notes or certificates were missing, you went back 
to a list that was prepared at the last interest payment 
date? 

A That's right. 

te) Would you tell us about that document, please, 
describe it, tell us what it is, who prepared it? 

A It is prepared by a clerk whose responsibility 
it is to clip the coupons on the -- or prior to the interes 
payment dates that they may be presented to the bank-- 
yes, to the bank for payment or payable date. So he has 
to have a record of the certificates he has clipped the 
coupons on. 

Q What form did that record take? 

A It was a Hand record. 

” A handwritten list of numbers? 

Yes. 


Did he write it in a book, a piece of paper or 


Wrote it on a piece of paper. 
Do you know where that list is? 
I don't know. 


I noticed you were counting on your fingers. 
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Were you trying to determine some destruction period? 


A Yes, I was. I honestly don't know whether 


it has been destroyed or not. I don't know whether it was 
ever taken from the records for any other purpose. 


@) Did Hutton have a destruction policy in 1966? 


A Yes. 


destroyed? 


A It varied, depending on what type of documents 


Q Jong did it keep records before they were 
| 


they were. 
Q How about a document like this list of numbers? 
A I don't remember what the policy was. 


What was the minimum time which it kept document 


A The SEC has a requirement and that varies from 
document to document and I honestly don't remember exactly 
what the period of time was. Generally speaking we try to 
keep things for at least eight years. 


Q At least eight years? 


A Yes. 

16) If that means that this record was prepared in 
1966 even under your minimum destruction policy, it would be 
available in 1974, is that correct? 


A Yes. 
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But you don't know where it is? 
No, -- well, W.E. Hutton is out of business. 
When did they go out of business? 
A Went into voluntary liquidation July 3, 1974. 
‘@) Up to July 3, 1974, they were in business and 
presumably they still had this record? 
MR. JULIEN: . Just a: minute. I think counsel 
knows a little better than that. Having had transcripts 
of the criminal trial he knows that somewhere these papers 


were exhibits in a criminal trial. I think he is asking 


the Court to indulge in some kind of speculation when he 


already knows that speculation will be unwarranted. Someb y 


had it, you have had it as an exhibit at that time. 

MR. HART: Your Honor, the fact is that a 
photostatic document apparently was offered at the criminal 
trial in evidence. It was objected to on the grounds 
that it was not the original document which was identified 


as being somewhere in Hutton's warehouse. 


As far as I know, the objection was never 
cured, as far as the transcript shows. I have never seen 
the photostatic document, nor have I seen the original. 


MR. JULIEN: Nor have we. Nobody has had it 


What other record was maintained by Hutton 
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to identify the certificate numbers of U.S.Treasury 
notes? 


A There was no other record. 


.@) That was it then? That was the only record 


in existence which identified the certificate numbers of th 


notes that were in the vault in May of 1966? 
A That's right. 
Q Who called this shortage to your attentinn, 
do you recall? 
A I don't recall, no, because I had been on vaca- 


tion and come back from vacation. 


1@) When were you on vacation? 


| 
| 
| 
| 
| 
| 


A August of 1966. 
QO For the entire month? 
A Most of it; 


r@) So thatyou returned from vacation and were 


informed that a loss had been discovered? 

A Yes. 

Q But you don't know when and you don't know 
the circumstances except that someone told you it was in 
connection with a routine audit, is that correct? 

A Yes. 


Q Had any investigation been begun by the time yo 


returned from vacation? 
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A Yes. It was in progress. 


tion that was in progress when you returned? 

A I aiready have. 

re) Was this the attempt to locate the physical 
security? 


A That ‘s right. 


Q Would you describe the nature of the ~ 


.) How long did that investigation continue? 


A Up until September 27, 1966. 

0 I would take it, then, that the attempt to | 
identify the missing certificate numbers went on at the — 
time as the attempt to locate the certificates? 

A That's right. 

Q When did the attempt to identify the missing 


certificate numbers begin? 


A After -- I don't know the exact date. It 
would be after they had ascertained that it wasn't thrown 
out in the garbage or misfiled some place. 

.@) Was it while you were on vacation? 

A I don't remember. 

a) Who set up the procedure for this inquiry, 
this investigation? 


A It is a normal procedure whenever any security 


of any type is missing. 
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Q I don't mean the search for the physical certi- 
ficates, I mean the attempt to identify the missing 


certificate numbers. 


A Oh, that took place after I came back from 


vacation. 

Q Were there procedures to he followed? Was 
there a manual on how to do this? 

A No, there is no manual. You have to,as I say, 
go back to the prior interest payment date to see what 
serial numbers we had on hand. 

Q That is that list on May 15, 1966? 

A That‘s right. And then you have to go each 


day from that point forward to determine what certificates 


were received or delivered out of the firm so you can 
account for any changes in the numbers that you have 


presently on hand. 


1?) That means someone had to sit down and go throu h 
the records of whatever sort that Hutton maintained showing 
every transaction on every day from May 15, 1966, until 
some time in September, I guess, is that correct? 

A That's right, absolutely. 

0 Who did this? 

A A group of individuals in the cashier's depart- 


ment, the cashier and his assistants. 


SOUTHERN DISTRICE COURL REPORTERS tbs Comme pngonesy 


JA396 


Rockafeller-cross 336 
0 And they sat there for days turning pages 
and making entries? 
A Yes. It is not quite as laborious as it sounds 
in this particular situation because the activity in 
U. S.Government obligations was very minimal. So you go 
to a stock record listing to see if there is any movement 


in the house and youcan do that quite rapidly. 


Q Where are these records that they looked at, 
you know? 

A Where are they now? 

Q Yes. 

A No. 

re) When was the last time you saw them? 

A 1966. 


Q Under Hutton's destruct policy they would still 


be around probably in 1974, is that correct? 


A It is probable. 


this system to avoid error? 


Q Do you know what safeguards were built into 
MR.JULIEN: Did you hear the entire question? | 


To avoid what -- 


THE COURT: What system are we talking about? 
Q The system of turning the pages and looking 


for purchases and sales and treasury notes to compare with 
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the list that was made up on May 15, 1966. 
A Would you rephrase that, please? 


8) Well, if one of the clerks missed the trans- 


action and W.E. Hutton sold treasury notes or otherwise 


the pages missed that page, then those certificate numbers 


properly disposed of treasury notes,but the clerk, in ney 


would show up on your list as mysteriously missing, isn't 
that correct? 

MR. JULIEN: Objected te as hypothetical and 
speculative, if your Honor please. and not founded on 
anything in evidence. 

THE COURT: He is laying a foundation for a 
question. I will let him do it. 

A Yes, 

Q Were there any safeguards built into whatever 
method was used for determining what was missing to avoid 
this type of error? 

A No. 

MR. HART: Your Honor, I would like to offer 
as Exhibit H a copy of a letter from the Bureau -- 

MR. JULIEN: A letter? 

MR. HART: I am sorry. 

MR. JULIEN: If your Honor please, I have no 


objection or I will have no objection if I first see the 
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letter of inquiry to which this is responding. Oh; I 
beg your pardon. No, I don't even make that point. 

I don't object to paragraphs first and second 
of this letter. I object to the generalized information 
contained in the rest of the letter as stating some kind 
of opinions of the scrivener, which are in no way binding 
on any of the parties here, not subject to cross-examina- 
tion, and certainly not the way opinion evidence can be 
given. 

The first two relates to, if I may say, the 
farst two paragraphs, relate to a missing $5000 coupon. 
That, I think,would be admissible and you should have 
that. 

THE COURT: Let me see it. Your objection 


is overruled. Let Mr.Halpern see it to see whether he has 


an objection before I receive it. 


MR. HALPERN: I have no objectionto this letter 


(Pefendant Royal National BankExhibit H 
was received in evidence.) 


MR. HART: I have to apologize to the Court, 


going in. 
THE COURT: All right. It may be received. 


your Honor. This letter relates to a certificate number 


that I had in mind, but it was a different document relatin 
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to that certificate number, and I picked up the wrong one 


MR. JULIEN: I didn't get that. 

THE COURT: Don't apologize to me. That is 
received in evidence. 

MR. HART: Yes,sir, but I now have to get a 
different document relating to the certificate. It is a 
different letter or document from the Bureau of the 
Public Debt. 


MR. JULIEN: May I have that read back? 


I apologize to the Court. 
| 


(Record read.) | 
MR. HART: I have a copy with some underdiatiag 
on it. To save time maybe I can put this in and underline, 
a few numbers and replace it with an original without 
the ma-kings. 
MR. JULIEN: Would this be an appropriate time | 
to take a short recess, your Honor? | 
THE COURT: I hate to do it, but I will take a 
You may step down. Don't discuss your testimony with | 
anyone. | 
(kecess.) 


MR. JULIEN: If your Honor please, before we 


proceed, your Honor will remember the colloquy 
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dealing with the exhibit used in the criminal proceedings, 
which neither one of us had seen, and we hadn't at the 
time. 


We said so. 


Curiously enough it has been produced here 


this very morning. 

I understand it was photostated either in your 
chambers or elsewhere. 

THE COURT: It was photostated in my chambers. 

MR. JULIEN: Now it is here, and I think it 
ought to be marked for identification. I see it for the 


first time. 


SOUTTIPPR: DISEHIC) COURT REPO TTR. bo. ttt, 
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THE COURT: It was produced out of the 


District Attorney's Office, 

MR. JULIEN: So when we said it, neither 
one had seen it. 

THE COURT s By Mr. Julien, 

MR. HART: I believe it’s been precluded, 
That was one of the documents which I had requested and 
which Mr. Julien didn't produce by June 30th. 

THE COURT: He didn't have it, 

MR, JULIEN: I never had it, 

THE COURT: He didn't have it, 
look at it. 

MR, JULIEN: May it be marked for iden- 
tification at the present time? 

THE COURT: Yes. They had only a photo- 
state too. 

(Plaintiff's Exhibit 47 was marked for 

identification, ) 

MR. HART: I will simply call to vour 
Honor’s attention that your Honor did rule that this 
document and others which I had requested would not be 
permitted to be offered in evidence at this trial be- 
cause they were not supplied, 


THe COURT: I agree with that and I still 
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adhere to that ruling with respect to production out 


of Hutton, but Hutton didn't have it, The original 


apparently was supplied to the District Attorney's 
Office and a single photostatic copy was made, ‘he 
original apparently has been lost, and then on the trial 
they tried to offer this photostatic copy, 

MR. HART: According to the testimony 
atiithe criminal trial; your Honor, as I recall. it, the 
original was identified as being in a warehouse, 

There was a photostatic copy which was offered and 
objected to as not being the best evidence, and that's 
where the record stood, I don't believe that Hutton 
had delivered the original to the district attorney, 
according to the transcript, 

MR, JULIEN: { don't know what his problem 
is, Judge, I just was clearing up a representation 
we both made to the court? That's all I wanted to do, 
We haven't reached the point of anybody offering it, 

THE COURT: Nobody's offered it vet, 

MR, HALPERN: I have no objection, 

MR, HART: I offered in evidence Exhibit 
J for identification, 

MR, JULIEN s tf your Honor please, Kixhibit 


J purports to be something passed between two sections 
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of the federal government in the year 1967, and it is 
purely hearsay. It isn't a record kept in the 
regular and ordinary course of business and it is far 
beyond the events that we are inquiring into, I don’t 
see what its pertinency is here, 

MR. HART; It was delivered to me, your 
Honor, by tir, Julien's office, taken from the files 
of the plaintiff in this action, and was part of an 
exchange of correspondence which the plaintiff was having 
with the federal government regarding these very Treasury 


notes, 


This is an internal document which was 


delivered to the plaintiff by the federal government in 


connection with their inquiries regarding these certifi- 
cates. 

MR. JULIEN: None of that satisfies the 
rules of evidence, if your Honor please, any more than 
the fact that I got a paper out of his hands the other 
day made it admissible in evidence. It is either ad- 
missible or not. That we gave it to him doesn't 
make it admissible, 

THE COURT: I would like to see it, Mr, 
Halpern, do you have something to savy? 


MR. HALPERN: No, I just saw it, 
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your Honor looks at it, 


THE COURT: All, right. 


All. right, tir. Halpern, 


MR, HALPERN: it deals with these very 


bonds here. It indicates the same bonds that 
were submitted by Mazzochi to the Royal Bank, which the 


Royal Bank sent to the Manufacturers Trust Company. 


Manufacturers Trust Company sent it through to the 


government. It deals with the same bonds we are talk= 


ing about here, 


Hi. JULIEN: But that doesn't make it 


admissible as evidence, A year later,sonething not 
subject to examination? 

THE COURT: I think this is one of the 
areas in which the court can exercise its discretion under 


the new rules. I'm exercising it, Admitted, 


(Defendant Royal National Bank Exhibit J 
was received in evidence, ) 
BY MR. HART: 
Q ‘Mr, Rockafeller, please look at Exhibit J, 
and I call your attention particularly to the -- 
MR, JULIEN: Mr, Hart, I can hear the wit- 
ness but I can't hear you, 


Q Please look at the letter and I call your 


< 
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attention particularly to the third paragraph thereof, 
MR, JULIEN: The one starting 31606? 
MR, HART: Right, 
THLE COURT: He's read it, Let's go on 
with the questions, 

Q Does the third paragraph of Exhibit J relate 
to certificate No. 31606? 

A Yes, it does, 

Q Is that the same certificate as appears on 
the list which is part of Exhibit No.1? 

A That's right, 

Q Would you please tell us what that Exhibit 
J indicates with respect to certificate No, 31606? 

MR, JULIEN: It speaks for itself. 
object to it. 
THE COURT: It speaks for itself, 

Q Does paragraph 3 of that letter indicate to you | 
that certificate No, 31606 should not have been on the 
list marked Lxhibit 1? 

Yes. 


Can you explain why it appeared on the 


Yes, 


Would you please? 
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A It was onthe list because that was on the 
prior interest-payable-date listing which I explained 
before, Obviously, we put it in for breaking down 
into single-certificate denominations, 

You are saying then that the people who 
checked the records failed to notice that transaction? 

A Yes. 

Q These underlying records that were used to 
check the purchases and sales, were they unusually large 
or bulky rec ords? What form did they take? 

A We used the IBif listings which were bound 
in larye volumes, plus daily receipt and delivery 
entries that had certificate numbers on them, and they 
were also bound in books, 

itR, HART: Your Honor, I take it that the lis 
which is part of Exhibit 1 was admitted as a record of 
a regularly conducted business activity and therefore 
an exception to the hearsay rule, 

THE COURT: Yes, 


MR, FULIEN: Tt’s in evidence, is it 


MR, HART: I would like to move it be stricke 
from evidence on the grounds that the witness’ testimony 


has established that this document was not prepared in 


| 
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the course of a regularly-conducted business activity 


which was the regular business practi and it was the 


regular practice of that business activity to make such 
a Jist. 

Furthermore, that in the absence of these 
records which were available when the action began 
and were available when a note of issue was filea and 
had been available all along, in the absence of those 
documents, that the circumstances surrounding the pre- 
paration of the list indicate a lack of trustworthiness, 

THE COURT: Denied, 

ir. Hart, may I see that letter, Exhibit ©? 
May I see that for one more moment? 

All right. 
BY HR. HART: 

Q When this loss was discovered, Mr, Rocka- 
feller, and you realized that you had missing certi- 
ficates, were you aware of the fact that they were 
bearer certificates? 

A Yes. 

Q Were you aware of the fact that they could 
come into the illegal possession of another person? 

A Yes, 


2) But you made no prompt report to the police 
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Or other authorities, did you? 

A We didn't feel that they had been stolen 
initially, as I mentioned before, and we asked the ad- 


vice of our insurance company, and I believe it was at 


that point we decided to report the matter. I don't 


know exactly when we reported the matter to the police, 

Q I'm sorry, 

A I don't know when we reported .se matter to 
the police. We didn't want to jeopardize any type of 
investigation, and, as you pointed out in Jim Barbi's 
testimony, we were rather unsophisticated in this type 
of thing. 

Q Were you aware of the existence of fliers 
regarding missing securities? 

A Yes. I know what you mean, 

@) What is a flier? 

A Oh, a flier is simply a notice which is issued, 
usually by a clearing corporation, to banks and brokers 
indicating that there are lost securities, 

Q What's the purpose of a flier? 

A Well, the purpose is to hoefully -- hopefully 
somebody will find the lost securities, They very 
rarely serve any purpose, 


Q What do you mean, someone will find the lost 
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securities? 

A Well, a broker could have been delivered 
securities in error by another broker, for instance, and 
he might notice that, if he had looked at the flier and 
happened to look at the certificates at about the same 
time, he might tie the two together and say, "All right, 
Nerrill Lynch, we have your lost securities," 

@) Well, now, you know that bearer securities 
are passed by delivery just by handing it over? 

A Certainly. 

Q And that it bears no identification, no 
registration name other than the certificate number, 
correct? 


A That's right, 


¢ Isn't it a purpose of a flier to make avail- 


able to someone to whom a missing or stolen certificate 
might be offered some means of determining whether or 
not it's been reported missing or stolen? 

MR. JULIEN: Before answering this question 
if your Honor please, since your Ilonor has not yet ruled 
and has reserved decision on the application made to 
belatedly insert three additional defenses, I want to 
be in a position of objecting on the ground that, first, 


it is not within the pleadings as of yet; and secondly, 


22 
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that the negligence, if any, of the person whose pro- 
perty was converted has no application to the issues of 
this case, 

THE COURT: So that you don't have to 


stand up and exhaust yourself again, you have a standing 


objection. 
MR, JULIEN: Thank you. 
THE COURT: Until I make the decision, 
MR, JULIEN: Yes. 
MR, HART: Would you reed back the ques- 


tion, please, 
(Question read.) 

A Yes, 

Q There are other means also of trying to de- 
termine whether a certificate has been reported missing 
or stolen, is that not correct? 

A I don't understand that question, Would you 
rephrase it? 

Q 1 will rephrase it, 

You are experienced, and were in 1966 experi- 
enced, in the field of securities, What methods did 
you believe were available to you to make inquiry to 


determine whether or not a particular certificate had 


geen reported missing or stolen? 
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A In the type of security we are dealing with, 


there is very little you can do in the form of making 


inquiry. It. is just as if you lost a dollar biil 
and for some unknown reason you had reported the 
serial number and you called up the Federal Reserve Bank 
and asked them to place a stop on that particular bill, 
These things are just as negotiable as currency and you 
cannot place any type of stop transfer, if vou will, 
on them. 
The Federal Reserve, in fact, which deals 

in them every day, makes no attempt to keep track of the 
serial numbers, 

QO How about the FBI? 

A Neither do they. 

Q The police, the Secret Service? 

A No one, 

Q Is that why you didn't report this loss to 
the police, because it would have served no purpose? 

A No. We didn't think they were stolen, 

Q That was the reason? 

A And we wanted our advice coming from our 
insurance company, wo was much more experienced in these 
matters than we were, 


Q To the best of your recollection, did you 
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follow their advice? 
A Absolutely, 
Q I would like to read something to you from 
the deposition taken of Mr, James Bills <-- 
MR, HALPERN: May the record show that 
Jimmy Bills is now dead, 
Q on September 9, 1969, 
Do you know who Mr, Bills was? 
Yes, 
Q Who was he? 
A He was a representative of the United States 
Fidelity & Guaranty Company and he investigated this 


matter, 


THE COURT: Mr, Hart, may I have a copy 


of the deposition? 

MR. HART: Yes, 

Your Honor, the deposition is not signed be- 
cause Mr, Bills died before it could be signed. And 
in fact I believe that the oric al was forwarded to Mr, 
Komoroff and not returned to me, I sent it to him 
for Mr. Bills‘ signature but he did not sign it, 

THE COURT: There's been no objection to 
your reading it so I assume it may be read, 


MR, HART: I've marked up this copy 
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because it is the only one I have ever had, except I 


have a Xerox of some of the pages to which I refer 
now. 

Q Page 69, line 4: 

£0 Did you discuss anything else with Mr, 


Rockafeller? 


A I asked him to report it to the police 
mediately," 

MR, JULIEN: Just a minute, Is there 
some point where the date, approximately, of this conver- 
sation is identified in some fashion? 

MR, HART: I believe the witness testified, 


Mr, Bills testified, that is, that it was approximately 


October 3, 1966, 


MR, JULIEN: Where is that? Because the | 


Only date I see preceding what you are about to read is 
October 18, 1966, at Page 65, I don't know whether 
that refers to it or not, I see no other date, 


MR, HART: That*s the date of a memoran- 
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(Pause, ) 

MR. HART: Page 54 he says it was some 
time before October 3rd when he received a communication 
from Hutton, and October 18th, when he wrote a report 
to which he was making reference, 

MR, JULIEN: Your Honor, counsel has just 
referred to page 54 from line 13 to 17. 

THE COURT: Yes, 

MR, JULIEN: All right. 

BY MR, UART: 
Q "0 Did you discuss anything else with 
Mr. Rockafeller?" 
I believe the record reflects I'm reading 


from page 69, line 4, 


THE COURT: Right. 


Q "9 Did you discuss anything else with 


Mr, Rockafeller? 
Se I asked him to report it to the police im- 
mediately, 
"oO What did he say with respect to that? 
"A He said that they were reluctant to report 
it to the police because of the bad publicity. 
*° Was this the first discussion you had with 


anyone from W, E. Hutton about reporting this loss to 
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the police? 
"A Yes," 

MR, JULIEN: If your Honor please, I 
move to strike all of that because all of that is sub- 
sequent to all of the transactions which tock place between 
Mazzochi and Merrill Lynch and Royal National, 

THE COURT: This falls within the same 


ambit of the objection that you last made where I hoped 


to save your energy and time by saying you have a 
continuint objection, 
MR, JULIEN: No, no, this is entirely 


different. Here I'm point out to your Honor 


that what is said about reporting it to the police be- 


tween October 2nd and October 18th is almost a month 


subsequent to the last transaction when Mr. Mazzoci..« 


transacts and turns over these notes ts foyal and Royal 
turns it over to Merrill Lynch. More than a month 
later. 
iR. HART: Your Honor, just a few days -- 
THE COURT: I would not strike it, 
Q Now I read from page 70 of tie same examina- 
tion of Mr, Bills, at line 10: 
"9 Did Mr, Rockafeller say anything to you fur- 


ther about reporting this matter to the police? 
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"A He said that the partners had had a meeting 
and decided not to report the matter to the police of 
the bad publicity.” 
MR. JULIEN: I have the same objection 
with respect to that. - 


THE COURT: Same ruling. 


Q Does that refresh your recollection, Mr, 


Rockafelier, as to why this matter was not report.2d 
to the police by W. E, Hutton? 

MR, JULIEN: Excuse me, I think that 
question incorporates some misleading material, in that 
I believe the witness has testified ultimately it was 
reported. 

Now, time element becomes important here, 
I'm going to object to it in that form, 

THE COURT: I will sustain the objection 
as to ferm only. 

MR, HART: I didn't hear everything that 
Mr, Julien said but I will rephrase the question any- 
way. 

Q Do you recall the conversation to which Mr, 
Bills was referring, Mr, Rockafeller? 
A No, I'm afraid I don't, 


Q Do you recall telling him the substance of 
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what he said you told him? 

A Yes, I think I do, 

Q That the partners of W, E, Hutton felt the 
pad publicity would be harmful and therefore they would 
not report this loss? 

A I think that was possibly their initial 
reaction at the time, 


Q Well, I will read to you from Mr, Bills’ 


same examination, at page 72, line 6 -= I'm sorry; 


line 5: 
*Q What did you do after this meering? 
"hh I met again on November 2nd at the offices 
E. Hutton. 


"OG Did you do anything between these two meet- 


"A No, other than write up my report and that's 

ali. 

"Q With whom did you meet on November 2nd? 

TA Jim Hutton, Jim Barbi, Tom Rockafeiler and 
Bill Quinn. 

a, © Were you the only representative of your 
company at that meeting? 

ag That's right. 


"oO Will you tell us, please, what you discussed 
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at that meeting? 

"7h We discussed the reporting of this situation 
to the police and the FBI, 

"Oo Will y ou tell us what vou discussed, what 
they said and what you ‘said? 

"A They were still reluctant to report it be- 
cause of the publicity, I pointed out a news 
article in the paper, I think it was in that morning's 
paper, where another brokerage house sustained a similar 


loss of $2 million stocks and bonds and that the news 


article emphasized that the loss was covered by insurance 


many times the value of the securities, I was 
finally able to convince them that the loss should be 
reported to the FBI and the police, 

"9 They said they would report the loss? 

“A Yes," 

MR, JULIEN: With respect to that I move 
to strike upon the grounds that all of this is much 
later in point of time than the conversions which took 
place in this case, 

THE COURT: Denied, 

Q Do you recall that meeting, Mr. Rockafeller? 
A No, but I'm going to have to take Jim Bills’ 


word for it. That was recorded a long time ago, I'm 
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sure his memory was a lot better than mine at this 
point. 

Q You accept the accuracy of what he said? 

A Yes, yes. 

Q I believe you said now that you did recall 
that Hutton was somewhat reluctant to report this 
loss because of bad pubiicity, 

A Yes, I did, 

Q You recall that. Was that because losses 
of this type, thefts of these types of securities, 
were rare in 19667 


A I think they were rather rare at that point, 


Things didn't get to be more active until '67 or '68, 


Q In considering whether or not to make a promp. 
report, was one of the factors which you considered 
the possibility that some innecent third party might be 
presented with these notes and might try to find out if 
they were reported missing or stolen? Did you con-=- 
sider that? 

A Well, you see, this was not my consideration 
at all on whether to report it or not, I don't want 
to back off the question, but that was my superiors, 
I don't know what their thinking was, 


Q You were at some of the meetings which they 
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had on this subject, weren't you? 

A Just evidently the ones that Jim Bills 
mentioned, I don't recall either one of those meetinas 
that he mentioned, 

9 By the way, do you know whether Hutton 
a proof of loss with USF&G in connection with this 

A Yes, I believe we did, 

MR. HART: Mr, Julien, do you have 


available a copy of that loss? There was never 


furnished us by USF&G, 
MR, JULIEN: Mr. Schlesinger says he 
hasn't seen it ana I haven't. 
A They paid us, 
Q I'm aware of that, and I wanted to know if 
the forme1 document was filed and you said that you 
believe it was, 


A I believe it was because that was normal rou- 


Then you are assuming that it was? 


I'm assuming, 
Have you ever seen it? 


I may have even filled it out, 


MR, HART: Excuse me one momen’: 
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Honor. 

THE COURT: Yes, 

While we are waiting, Mr, Schlesinger, will 
you look in the papers that were furnished to you by the 
District Attorney's Office to see whether there is a 
proof of loss in there? 

MR. SCHLESINGER: There wasn't, your Honor, 

THE COURT: There wasn't? 

MR. SCHLESINGER? NO, 

THE COURT: ALL right, 

MR, JULIEN: For the information of 
counsel and the court, I am informed hy ic rest 
that Fxhibit 1 and the list was considered the proof of 
claim in this case, 

MR, HART: The only reason I inquired, 
your Honor, was at lir, Bills' examination I asked for 
a copy and counsel ohljected and refused to let the 
witness answer my question, and then he died before we 
could get a ruling. 

MR, JULIEN: I'm giving you the informa- 


tion. I am told, subject to any correction anybody 


can make, that Exhibit land the list was accepted as 


proof of claim by the USF&G, Do we have to go into 


all this history? 
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MR, HART: I didn't want the court to 
think I had any point other than to find out, 

THE COURT: Did you see that document 
before that he has now shown us? 

MR, HART; They gave it to me, It is 
copies of memoranda from USF&G of iir, Bills’ reports, 

MR. HALPERN: I have here a proof of loss, 


Would your Honor like to. see that? 


THE COURTS: Yes, 

Off the record. 

(Discussion off the record, ) 

MR, JULIEN: Are you just offering the cCills 
report or the entire sheet? 

MR. HART: All of it, I will say this, 
your Honor, since I don't intend to ask the witness any 


questions about any of this, perhaps I can make the offer 


and during the next recess you can look at it and then 
decide whether you have an objection and we can go on, 
MR. JULIEN: 7 j0in in that, 
THE COURT: All Fight. Let's get the 


questioning done, 


Q Exhibit 2 is a broker's confirmation slip, 


is it not? 


A That's right. 
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Q That reflects the purchase of United States 
Treasury notes, 5 per cent, 1970, the series that we 
are talking about in this action? 

A That's right, 

Q Is there anything on that confirmation slip 
which identifies certificate numbers? 

A NO. 


@) Is there anything on it which identifies 


the number of certificates inveiv-ed in the transaction? 
A No. 
Q Does it reflect anything more than a bulk 
sale of the face amount of the securities? 
A This is a purchase confirmation. 
@) Correct. 
A Right. It just indicates that $215,000 


face amount of U. S, Treasury notes were bought on this 


day for this particular amount of money. 


Q Exhibit 1 indicates that the list was pra- 
pared on September 27th of 1966, is that correct? 

A Yes, 

@) That you spoke by telephone on that day with 


your insurance representative? 


A That's right. 


Q Do you know when the list was actually 
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compilei and when the informatioi. was actually available? 
A I believe it was September 27th, 
Q Tiat was the very first day that that in- 
formation was available to you in any form? 
A To me personally, yes, 


Q To whom would it have been available before 


MR. JULIEN: I object unless it were, 
You talk about complete or parts of it? There's no 
proof it was available to anyone else before. 

MR, HART: The witness said tiat Septenber 
27th he believed would be the first date that informa- 
’ tion was available to him 

MR, JULIEN: I assume he is talking about 
it in composite. 

THE COURT: “Your assumptions anc vour objec- 
tions are also suggestive and your objection is over- 
ruled. 


You can answer the questionas to who may 


have been available prior to September 27th in whole or 


in part, 
A All right. The person who transmitted 
the information to me was our assistant cashier, Jerry 


Pecora. 
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In what form did he transmit it to you? 


He called me on the telephone initially, 


that's where the insurance agent was, and I asked 
him to teletype the numbers to me so { can prepare the 
clain. I called the agent,as indicated by my nota- 
ion, on the 27th and then had the covering letter typed 
up the next day. 

Q Back in New York? 

A No. This was done in our Cincinnati 
office. 

MR, HART: Will the court take judicial 
notice that September 27, 1966 was a Tuesday? I have 
a calendar here. Just to try to refresh the witness‘ 
recollection as to the timing, 

THE COURT: I wili take judicial notice 
of it if there is no objection on anybody else's part, 

0 Now, September 27, 1966 was a Tuesday, Do 
you remember when you went to Cincinnati? 

A No, and I don't even remember why I was 
there, to teil you the truth. 

Q Were you in New York, if you remember, the 
preceding day, that Monday? 


A I don't remember, 


2 


| 
| 
I happened to be in our Cincinnati office. = “ 
| 
| 
| 
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fe) Do you recall whether you received that 
telephone call early in the day on the 27th or not? 
A I have no idea when I .received the tele- 

phone call, 


Q Do you know to whom else lir, Pecora conveyed 


nd 


this information in addition to you? 


A I have to presume it was Jim Barbi. 
Q Do you know when he conveyed that informa- 
tion to Mr. Barbi? 
A No, I don't. 
@) From whom would tir. Pecora have gotten the 
information? 
A He was one of the individuals actively 
doing the research, 
Q Do you know where he is? 
A Yes, 
Q Where? 
14 Wall Street, 
Is he still in the -- 
He's in the liuuidation of Hutton, 
He is still involved with Hutten? 
A Yes. 
Q Mr, Pecora was the assistant cashier, ‘ir, 


Galli was the cashier, is that correct? 
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Calli, yes, 
Would the material have passed through Mr, 
Galli‘s hands through Mr. Pecora as the chain of or- 
ganization was structured? 

A It may or may not have, It was a rather 
informal -- 

Q But you got it directly from /ir, Pecora? 

A I did, yes, 

Q By telephone on the 27th, followed by a tele- 
type, which was also received on the 27th, is that 
correct? 

A Yes. 

Q Was the list which is Exhibit 1 typed in 
Cincinnati? 


A Yes, 


Q Was the information on that list taken from 


the information that came over the teletype? 
A Yes, it was. 
Q Who did the transcription, do you know? 
I mean, was it under your supervision or was it just 
somebody in the office? 
A Oh, yes, it was under my supervision, 
MR. HART: I have no further questions, 


THE COURT: You may have forgotten that 
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Mr. Rockafeller is also here as an expert, and if you 


want to ask questions with respect to his report, 
now is the time, 

MR, HART: Oh, I thought we were going 
to do the facts first and then the opinion second, 
Okay. 

THE COURT: I prohibited Mr. Julien from 
asking any of these questions which are covered by the 
report. So you must now ask or forever be fore- 


closed, 
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BY MR. HART: 
Q Mr. Rockafeller, the opinion which you set 
forth in your statement dated August 7, 1975, which is 


Exhibit 46 relates only to stock brokerage houses and not 


to banks, is that correct? 


A I am not speaking on behalf of a bank, no. 

Q You are only intending to state your opinion 
as to what obligations and requirements there are which | 
apply to stock brokerage houses? | 

A That's right. | 

Q And not banks? | 

A That's right. | 
MR. HART: I have no questions of this witness 


as an expert. 


CROSS -EXAMINATION 


BY MR. HALPERN: 


QO Mr. Rockafeller,we have met before, haven't we? 


A Yes, sir. 
Q Not in this case? 
A No. 


Q Tell me, Mr. Rockafeller, how many transactions 


of newotiable securities,Government securities,prior to 1966 


RY How many? I have no idea. 


| 

\ 

| 

| 

| 

t 

did you have zavolving stock brokers in the sale and purchasp 


m* : “Sh 
} + . ea 
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2 | Q Well, they weren't many. Were they few or | 
3 | many? | 
4 |} A They were few. 
5 Q A few? | 
| 
: 6 A A few. | 
ve 7 | 0) As a matter 3f fact, the major part of Hutton’ | 
8 work wa8.in oil leases and commodities, isn't that right? | 
9 A No,sir. The major part of our business was in | \ 
| 
10 | stock brokerage. | UY 
Bt Q That would be registered securities? | UN 
i2 | A _ Bonds. | 
3 | Q And bonds? | yy 
14 | A We did a very large municipal bond business. | 
1§ Q When you received -- not we. Let's come to 
16 you personally, what did you do? What particular part | 
17 | of Hutton did you manager or take care of? | 
18 | A In 1966? | 
19 | Q Yes. | 
| A I assisted in the administration of the entire 
21 | operations division. 
2 Q Did you take care of the purchase and sale of 
23 Government securities in 1966? : 
2A | A You es asking me whether I traded them? 
25 Q You personally, yes. 
\ 
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No. 
In 19657 


A No. 


Q Let me ask you this: Did you formulate any 


with Hutton for the trading of Government securities? 
A Did I formulate any rules? 

Yes. 

No. 


Was that under your jurisdictic:? 


I had -- no, I had nothing to do with the trading 
of bonds. | 
Q You told us before that a negotiable security | 
such as these Government securities is equivalent to 
cash, isn't that right? 
A Yes. 
Q In other words, if I had a thousand dollar bill 


and brought it in it would be in the same category as 


| 
| 
| 
| 
| 
| 
| 
| 


bringing in a thousand dollar Government security of this 
type? 
You are speaking of negotiability? 
Yes. 
A Yes. 
Q Isn't it a fact, Mr. Rockafeller, from your 


knowledge as an expeert, that the law merchant applies 
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where you could send these securities to India, Africa 

and all over, with the intention they be accepted on their 
face value? 

A That's right. 

@] Unless, of course, there is some notation on 
that particular certificate indicating something adverse 
to it such as it shouldn't be cashed or belonging to an 
estate or some indication there? 


A All right, yes. 


Q That would be an alert, would it not, toa stock 


broker? 


A Oh, definitely. 


Q And in the absence of such notation there is no | 


alert, he takes it as cash, doesn't he? 

A No. No, he doesn't. 

Q What does he take? 

A He has to verify the ownership of the security. 

Q Well, let me ask you this: You,when I mean 
you, I am talking about Hutton, were brokers for many banks, 
weren't the’? 

A Yes. 

Q When you received a negotiable security of this 
type, did gu call up the bank? 


A It depended upon what form it was received and 
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also from what institution. 

MR.JULIEN: Ju3t a minute, excuse me. Do we 
have a completed answer before this interruption? 

THE COURT:. Yes. 

A It depends on the form in which it is received 
and the form -- and the institution involved. 

Q All right. 

A All right. 

Q Let me ask you this: Do you know from whom 
these bonds were received by the bank? 

MR. JULIEN: Your Honor, may we have a clari- 
fication as to whether he wants the witness to consider 
any of the documents. 

MR. HALPERN: ‘The man is an expert. I am 
aaking him. 

Q In arriving at a conclusion, which you did in 
your expert opinion,were you advised from whom these bonds 
were received? 

A It depended on what type of transaction it was. 


Q Well, I draw your attention -- 


THE COURT: I think he ought to have his 


opinion. 
A I have to have something on which to give an 


opinion, 


JAK34 


Rockafeller-cross 
You must have -- 
THE COURT: He is questioning you on your first | 
paragraph in your opinion. 
A Okay. Fine. 
0 i have been advised that in this case a brokerage 
firm received treasury notes; isn't that what you say? 
A Yes. 
Q Did you ascertain whether or not the brokerave 
firm in Sant received treasury notes or only received a 
request from a bank for a quote and for sale? Did you 
ever check that? 
| 
A I have been advised the -- only on the actua lly| 
| 
the delivery of the securitis, nothing to do with the | 
trading. | 
Q Well, were you shown anything to indicate 


that there was delivery in fact of the particular security 


to Merrill Lynch? 


Q Will you produce the delivery tickets to show 


| 
| 
| 
| 
| 
A Yes. I saw delivery tickets. | 
| 


actualy delivery? 
A They are out here some place (handing .) 
Q This is an order to deliver, isn't that right? 
A Yes. 


Did you see any slip indicating that Merrill 
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actually received these bonds? 
A No, but -- 
Q That 'a it. 


A -~- they had them. 


Q Counsel has just given me these delivery tickets. 


at the last one on this list. It says “Merrill Lynch, 
of Manufacturers Hanover Trust Company." Isn't that 
it says? 

A Yes. 

Q Did you look at that before you gave your 
opinion? 

A Yes, 

Q What does that mean? 

A That simply means that they delivered the secur 
ities to the Manufacturers Hanover Trust Company for the 
account of Merrill Lynch, for the account of Frank Mazzochi 

Q I wouldn't care for whom they delivered, for 
whose account. 

MR. JULIEN: Wait a minute. What he cares 
or doesn't care -~- 
THE COURT: Let him ask the question. 
MR. JULIEN: That is not even a question. 
Q My question is, does that indicate delivery to 


Merrill Lynch of the specific bonds by the Royal Bank or 
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did they deliver them through an intermediary or delive 
them to an intermediary? 
A On this particular bill they are delivering 
them to Manufacturers Hanover Trust at 40 Wall Street. 
Q That's right. 


I show you Exhibit C and I ask you to look at 


it carefully as an expert -- 


MR.JULIEN: Is C in evidence, your Honor? 


MR. HALPERN: C in evidence. 
Cc And I ask you to whom is that addressed? 
A This is addressed to the Royal National Bank in 


New York. 


.¢) What does Exhibit C in evidence indicate to 


whom delivery of all of these certificates ought to be 
delivered to? 
A It says to deliver to the Manufacturers Trust 


Company. 


Q Look at all of them there. 
All right. They are all the same. 
Q Does that indicate to you an order from Merrill 
Lynch to the Royal Bank to deliver to the Manufacturers 
Trust Company and not to Merrill Lynch at its office? 
A Absolutely. 


Q Okay. Does that change your opinion, after 
@ 
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looking at these documents? 
A No. 


9 How do you justify this Statement, "I have been 


advised that in this case a brokerage firm received treasury 
notes," in the fact of the documentary evidence which 
I just showed you? 

A That is not what I was advised. 


Q I asked you, does that change your opinion 


as to where these bonds went from looking at these documents? 


| 
A You only showed me one document. 


{ 
Q I showed you four documents. 


A But they didn't go to Manufacturers Hanover, 


they went to 70 Pine Street , Merrill Lynch. 

Q I showed you four documents which consists of 
Exhibit Cc. 

A Yes? 


Q Looking at Exhibit C and look at the numbers of 


} 
these particular bonds and compare them with any list that you 


may have, would that change your opinion as to where these 


bonds were actually and in fact delivered? 


A No,I can't tell where they are delivered by 


this. This is just a confirmation. 
Q From whom to whom? 


A From Merrill Lynch to Royal National Bank. 
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QO And this confirmation states what, "please 

deliver"? 
| 

A But that doesn't in fact say that Royal Nat ional 
Bank followed those instructions. 

Q "So you don't know whether they were delivered 
or not? You oi only tell us what counsel told you or 
somebody else told you? 

MR. JULIEN: That is evidence in this case, 
your Honor, it isn't just what counsel told you. Santoro 
testified, 

A I am sorry, repeat that? | 


Q I say, you can only testify as to what you were 


told, whether by counsel or anybody else, as to where they 


sure. 


} 
| 
were delivered, isn't that right? | 


let me ask you this: We have not heard any |; 
testimony up to the present moment with respect to the owner- 
ship of these certificates. 

MR. JULIEN: Wait a minute. You are going to 


start with assumptions that aren't so. 


MR. HALPERN: I withdraw the question. 
Q Was H-utton the actual owner of these certifi- 
cates? 


A I have to answer that by saying we were either 


Cen 
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the owner or the custodian. 

Q I didn't ask you the two questions. I asked 
you whether Hutton owned the certificates in the name of 
Hutton. 

A I don't know. 

Q Well, did you ever replace these certificates 


for Hutton or for the actual owner of these certificates? 


A I don't have the information available to answe 


Let me see if I can help you. 

THE COURT: Isn't it really immaterial and 
irrelevant in an action for conv-rsion? All I need to 
have is a right to possession, immediate possession. So 
why clutter the record with ownership. 

MR. HALPERN: All right. I will eliminate the 


subject. 


THE COURT: All right. 


o Now, you had charge of this investigation? 

A Yes. 

Q Were you ever requested by the United States 
Government or by the USF&G for the names or list of the 
garbage disposal people in the investigation of their 
disappearance? 


A As I recall, they required the names of anybody 
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who might have had anything to do with these Particular 
treasuries. 
Q Excuse me, you are not answering my question. 
MR.JULIEN: Just a minute. Can we do without 


these comments by counsel? 


MR. JULIEN: Can he restrict himself to question 


please. 


Q You gave us a list of a lot of people who had 
entree to the vault, isn't that right? 
A That's right. 


Q They were many? 


| 
| 
MR. HALPERN: Can we do without your comments? | 
| 


of the peeople who did the disposal of the waste from 


that vault? 


A No. 


A That's right. 
Q Now, I am asking you, have you a list anywheres 
(9) Weren't you requested by the United States Govern- 
ment and by the Surety Company and by others when cemand | 
was made for repayment of these bonds for a list of those 
people who had charge of the waste removal? 

A Yes, I think we were. 


Did you give them such a list? 


T really don't remember. 
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As a matter of fact, did you know? 
Who handled the garbage? 


Yes. The waste removal in the vault, in the 


The bankwould have known. 
MR. JULIEN: The waste removal in the vault? 
Q Yes, where these particular bonds were kept. 
That is exactly what I am asking. 


A We could have found out. I don't know we did. 


Q Did you ever? 


A I personally don't know. 


clerks who had specific charge of checking or shredding 
or whatever they had? 


A Yes. 


| 
Q Did you ever check with any of the waste es 
| 


Q What was their answer? 
A Well, they knew nothing about it. 
Q Let me ask you this: You read off a list of 


originally -- 


MR. HALPERN: May I have the list we started 


THE WITNESS: I have Exhibit 1. 
THE COURT: Exhibit 1, right. 


Where did you get that list from? 
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A That was prepared by our cashier's department 
in New York after they had completed their research. 
Q Did you have an employee by the name of Rudolph 


Galli? 


A Yes, he was the cashier at the time. 


Q Isn't it a fact that he had charge of this 
investigation? 
A Under me. 
Q Did he have charge of this investigation? 
Yes. 


Did he have charge of the house audit at that 


A Yes. 

Q Did Mr. Galli prepare, at the request of the 
Surety Company, an affidavit indicating his connection with 
these? 

A Yes, he did. 

MR.HALPERN : May I have the original of that 
affidavit, please? I ¢hink it is Defendant Royal Exhibit 
for identification, an examination of September 9,1969. 

I offer this affidavit in evidence. 

MR. JULIEN: No objection. 

THE COURT: Mr. Hart? 


MR. HART: May I have just a moment? Objection 
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| 

| 


to the extent offered for the substance of its contents. 


It is hearsay, reaily not a business record. To the 
extent it is being offered to prove the numbers, I object 
to it. 

THE COURT: Where is Mr. Galli now? 

THE WITNESS: He is a vice-president of 


Walting,Lerchen & Company. They are a brokerage firm 


here in New York. His office is here in New York. 


THE COURT: And your purpose for offering this 


is what? 


MR. HALPERN: Well, two purposes. One is to sho 
that he prepared this affidavit with these numbers of the 
certificates as compared with Exhibit 1. Here it is, if 


you want to look at it. 


THE COURT: I have a copy. I am going to receiv 


MR. HALPERN: Okay. Just let me mark it for 


identification. 


THE COURT: Mark it for identification. 
(Defendant Merrill Lynch Exhibit L was 
marked for identification.) 


(Recess.) 


SALLE 


Rockafeller-cross 384 


MR. JULIEN: If your Honor please, before 


we continue, I think I am duty-bound to notify both 


the Court and my opponents that Mr. Galli, whom your Honor 
asked the whereabouts, I find is here under a subpoena by 


us. 


In view of testimony already received I find 


what he is going to say to be cumulative, but I want 
both the Court and counsel to know he is available today. 
He tells me he intends to go on vacation, so if anybody 


wants to call him, we could withdraw this man now and put 


him on for any purpose desired. 
MR. HALPERN: I certainly couldn't call him 


because I am not in the picture at the present time in 


this case. 


MR. JULIEN: I would be perfectly willing if 


he wishes. 


MR. HALPERN: I don't take witnesses out of 


THE COURT: All right. He never found that 
necessary. 
Q Mr. Rockafeller, you told us, I believe, and 
if I don't quote it exactly verbatim, that there is very. 


little you could do to make inquiry. These things 


are just as negotiable as currency, is that right? 
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That's right. 
You would adhere to that particular principle 


if you were the broker in this case, that is Hutton & 


Company? 
A Can you rephrase that? 
MR. HALPERN: Will you read it, please? 
(Question read.) 


If you mean would I accept somebody coming in 


| 
| 


Q Not somebody. If Royal Bank was your customer 
on your books andRoyal Bank entered into this transaction 


as you know it, from what you have been told, would you 


adhere to the principle that there is very little you could 
have done except accept it as negotiable paper? 
A No. 


What would you do? 


A I would have to find out for whom the securitie 
were being sold. 

Q You would have been informed by the bank that 
they are being sold for a Frank Mazzochi, a customer of the 
bank. Would that have satisfied you? We don't want 
hindsight. 

A No, I understand. 


I previously said to you that it depended on 


JAL4LEG 


dhb-3 Rockafeller-cross 
also what institution was selling it. 
Q Now, pelase. 
MR. JULIEN: What? 
What institution. 
Q What? 
A What institution. In other words, if it 
was the Chase Manhattan Bank, Government trading department 
trading with me, I would absolutely not question them. 
Q Well, the Royal National Bank was a national 
bank, wasn't it? 
A Yes, it was. 
y It was well known, wasn't it? 
A No, not to the brokerage community. 
Q In other words, did you know of the existence 
of the Royal National Bank? 
A I certainly did. 


Q Did you also know, from whatyou were told, that 


Royal National Bank was a customer or an account of Merrill 


Lynch? 

A I subsequently found that out, yes. 

Q So therefore wouldn't you say of custom 
and usage, a customer of Merrill Lynch was the Royal 
National Bank? 


A Not based on the documents that were shown to 
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Q Is there anything that you know of which would 
indicate that Mazzochi was a customer of the bank? 

A Wall -- 

12) Pardon me, of Merrill Lynch. 


A I understand what you mean. 


The way those delivery tickets were made indicate 
| 
that they were being sold for the account of Mazzochi. 
Q By whom? 


A It didn't say that. 


Q Doesn't it say by whom they are being sold, 


that they are being sold by Royal National Bank and, as 


you read? 


A what Royal National Bank delivery ticke 


| 
you say, for the account of Mazzochi? Isn't that what 


That is what it says. 


A For the account of Mazzochi. But the Merrill 
Lynch confirmations say they are selling them for the 
Royal National Bank. 
MR. HALPERN: May I have the confirmation? 
Q They are sellingit for the Royal National Bank, 
isn't that right? 


A That is what the confirmation says. 
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And they are selling it for their customer? 
That is not what the confirmationsays. 

Q Would you assume Royal National Bank was the 
customer of Merrill Lynch? 

A If I saw those confirmations, that is what 
I would have to assume. 

Q Would you sell it for anyone if somebody came 
in off the street that gu never knew or ever heard of as 
a broker, would you sell the bonds? 

A No. 

Q So you would have to look at the source where 
they came from? 

A That's right. 

Q Whatever your opinion is of Royal National Bank 
it was a national bank, wasn't it? I am going back to 


1966. It was chartered by the United States Government. 


So was Eaton Town National Bank. 


Please. 
MR. HALPERN: I ask that be stricker 
THE COURT: It may be stricken. 
They were a national bank, weren't tiey? 
A Yes. 
Q They were existing and functioning in 1966, 


weren't they? 
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A Yes. 

Q And they were recognized as a functioning bank- 
ing institution, weren't they? 

A Yes. 

Q And they were dealing with the Federal Reserve 
and various other transmitting agencies or with the clearin 
house? 

A 

Q Whichever one I gave you. 

A I presume so, yes. 

Q Therefore, I ask you again, if you were : 
Merrill Lyncb and this came from a banking house, let's 
say the Chase, as you said, would you send investigators 
out to investigate the Chase? 

A No. 

Q Would you send it out if it was Manufacturers 


Trust Company? 


A Not if the trades came from their trading aepert- 


How about anyother bank? 


A No, not any other bank, no. I don't say that. 


Q And an investigation would have revealed that 


Mazzochi was a customer of the Royal Bank, isn't that right 


I would investigate other banks. | 
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Yes. 
MR. JULIEN: Objection, if your Honor please. 


Mazzochi was never a customer of the bank. So that 


assumes a fact not in evidence. 


MR. HALPERN: I said investigation would have 


revealed that. 


1 


MR. JULIEN: I object to that. That is not viet 


it would have revealed. 

MR. HART: Other witnesses did identify him 
as a customer of the bank. 

THE COURT: I am going to overrule the objection. 
Q Again, you yourself know that inguiry at the 
police department would have revealed nothing, is that esate 


A That's right. 


@) Inquiry at the FBI would have revealed ncthing? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


A That's right. 


Q Inquiry at the Treasury Department would have 
revealed nothing? 


A Right. 


Q Inquiry at any other Government agency would 
have revealed nothing? 
MR. JULIEN: Your Honor, there is no evidence 
that any such inquiry was ever made. 


MR. HALPERN: This man is an expert and I am 
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questioning him. 
THE COURT: He is an expert. You may answer 


} 


the questions. 


Q You knew, did you not, from your information 


| 
| 
that these were unmatured bonds, in other words, the maturitly 


date hadn't expired yet on these bonds, isn't that right? 


A That's right. 


Q After maturity, you would have taken steps to 


determine their source, wouldn't you, after maturity? 


MR. JULIEN: I object to that, if your Honor 


please, as indicating that the witness has testified any- 
thing else with respect to prior to maturity, he indicated 
he would have taken steps. So this question assumes 
again a state of facts not in evidence. 


MR. HALPERN: All right. I withdraw the ques- 


Q Is there a difference in the condition of the 
bond prior to maturity and after maturity? I am talking 


about these Government bonds. 


A No. 

(@) In other words, you, aS an expert, say that 
the same value with respect to a bond before maturity 
should be applied to a bond after maturity? 


A Well, it can certainly be redeemed for its 
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face value. 
Q I asked if a customer could come in to you -- 
A No. 


What? 


No. I would take the same precautions. 
After maturity? 


A Certainly. 


PUREE SSNS ier Deo 


16) Isn't it a fact that there is a different degre 


of precaution rather than before maturity? 


A No. 


Q Is there a difference in the precaution? 


No. 
You say there is no difference? 
A Not as far as I am concerned. 
Q Don't you know, Mr.Expert, that before maturity 
a note passes from hand to hand regardless; even from 
a thief it has full value and has due process -~- and has 
value to be transferred? 


MR. JULIEN: I cbject to that question, as to 


Don't you know that as an expert? 
THE COURT: I am going to let him answer it. 
THE WITNESS: Repeat that again. 


(Question reac.) 


ccccheemerimacsentenetmais censisammannnemaimaneeittee neneesaitie miata 
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Yes. 

Don't you also know that after maturity those 
same conditions don't apply in that there are certain 
inhibitions after maturity? 

A That is not my point for the same -- requiring 
the same precaution. You still have an obligation to 
know whether or not you are dealing with the rightful owner 
of the securities. 

Q Please. I asked you after maturity. 

A I @on’t care. 

Q Oh, you don't care. 

A No. 

Q Well, from your knowledge as an expert, is ther 
a different type of investigation, as you call it, after 
maturity than there is before maturity? 

A Speaking for the brokerage industry, no. 

Q Didn't you say something about that you would 
inquire as to ownership of the bond? 


A I am sorry? 


Q Did you say you would inquir as to ownership 


of the bonds? 
A We would demand proof of ownership, yes. 
Q As a matter of fact, did Hutton & Company know 


who owned the bonds? 
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These specific bonds? 
Yes, these specific bonds. 

A Yes. 

Q Isn't it a fact that there was over $400,000 
in bonds missing and these specific bonds were gotten up 
out of the 400? 

A I don't know. 


Q Is there anything in your file to indicate 


these specific owners? Can you tell us who they were for 


these specific bonds? 

A I have nothing in hand now. 

Q Did you know? Give me one name. You are 
dealing here with $215,000. I am asking you, as the head 
of that department, who investigated this matter, to give 
this Court one name of one owner of any of these bonds. 


A I think that is pointless. 


Q What? 

A I don't think there is any point to that. 

Q Whether you think or not, I am asking you if 
you can tell me. 

A Now at this point of time, of course not . 

Q Did you know? 

A Did I ever know? 


Q Yes. 
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I can fine out whose accounts they were for, 


of course. 

Q Did you know? 

A It wasn't necessary. 

Q Now I am asking you now, in your investigation, 
and you said you were in charge of it, can you give this 
Court the name of one owner of even a $5000 bond? 


MR. JULIEN: Already been asked and answered. 


Let me ask you something. 
Don’t. XY am here to ask you. 
THE COURT: It has been asked and answered. 
A I want to know if this is in answer to the 
question. 
Q Do you know or did you know? 
MR. JULIEN: I don't think counsel is 
aware your Honor has ruied against him on this. 
THE COURT: It has been asked and answered. 
MR. HALPERN: As a matter of law, Judge. He 


is supposed to be an expert and he conducted this investi- 


| 


He can't give you a single name. 
MR. HALPERN: I have no further questions. 


THE COURT: All right. That doesn't mean you 


gation. 
THE COURT: He has already said he doesn't know. 
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are through yet. 


THE WITNESS: I want to expand on that. 


THE COURT: No, don't expand. Don't volunteer 
anything. We could be here for six months if you volunteer. 
MR. HALPERN: May I ask? 
BY MR. HALPERN: 

Q By the way, as an expert in negotiable instru- 
ments, did you ever read any of the sections with respect 
to the Uniform Commercial Code pertaining to negotiables? 

A I didn't represent myself to be an expert in 
negotiable instruments. 

Q You didn't. You represented yourself as being 
an expert in all phases of brokerage. 

A Brokerage operations. 

Q As a matter of fact, most of your brokerage opeza- 
tions dealt with commodities, didn't they? 

A No, sir. 

Q Let me see if they did. You were thee to 
develop and direct activities of commodity futures, including 
cocoa, coffee, sugar, metal, wheat, corn, lumber and any 
other numbers that are contained in this exhibit, isn't 
that right? 

MR. JULIEN: He is now reading for a period 


from '69 to °72. 
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Q Prior to that, from '64 to '69, you were 
responsible for branch office liaison with 40 branches 
in Asia, Europe and South America? 

A That's right. 

Q Can you tell us what the custom and usage was 
with respect to New York City at that time? 

A Oh, yes, I was right in New York City and I 


was also still responsible for the various departments 


which I indicated earlier. 


Q YOu hac cashiers, credit, control, dividend, 


purchasing personnel, order room and sales departments, isn{t 


that right? 


A No, it says purchase and sales, I believe, 


which refers to what we call in the business the P & S 
Department, and it has to do with taxes. 

‘@) Read it yourself. See if I misread it. 

A I am afraid it is a typographical error. 

QO I didn't mislead you? 

A No. As I said earlier, I had nothing to do 


with the sales organization. 


Q You are not a member of the Stock Exchange, are 
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You don't hold a seat there? 
No. 
Q And you said "Allied membership, New York Stock 


Exchange," does that mean you are there by reason of the 


fact you are associated with it? 
Right. 


And the partnership might a member, is that 


That's right. 


But you don't hold a seat yourself? 


No. 


MR. HALPERN: Thank you. | 


MR. JULIEN: With respect to 47 for identifica- | 


tion, your Honor, counsel, I am sure, will agree that this 


is the document which was referred to in the trial, the 


criminal trial, of this matter asa the notes by the witness 
Prince,who testified and delivered these notes at that 
time to the District Attorney. 


I respectfully offer 47 marked for identificatign 


in evidence. 


THE COURT: Let me see it. 
Mr. Hart? 
MR. HART: I object, your Honor. First I woul 


like to represent to the Court that in the earlier years of 
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this case I made an effort to obtain --~- 
THE COURT: I don't want history. You have 


already put that on the record. The history. 


MR.HART: Not that I tried to get it from the 


DA also and was never able to. I have never seen it me} 

I can't stipulate this is the document that was received | 

in evidence. | 
THE COURT: I would like you to ask Mr. Rockafeller 

whether he ever saw this document before. I will ask hin. | 

I will make him the Court's witness. 


THE WITNESS: I believe I have seen this, yes. 


BY THE COURT: 


Q Do you recollect the circumstances under which 


A I believe it was back at the time we were carry 
ing out this investigation to try to ascertain what certi- 
ficates were lost. 

Q Do you recollect who might have shown it to you 

A No, I can't say who showed it to me. It would 


have been one of the people in the cashier's department who 


| 
you would have seen it? | 


were doing the investigation. 
THE COURT: You can put your objection on 
the record. You can put your objection on the record if 


you have an objection. 
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MR. HART: I object, your Honor, and I 


respectfully remind your Honor of your prior ruling that 
this document won't be permitted to be offered in evidence. | 

THE COURT: Not that document. Something 
produced out of Hutton's files which they failed to produce.| 


MR. HALPERN: I have no objection. | 


THE COURT: In this connection, I am exercising | 


my discretion and putting that in evidence. 

MR. HART: May I ask the witness slate 
about the document? 

THE COURT: You are a little late in the game. | 
I have to prod you to do the job you are supposed to be 


doing. Ask him, 


VOIR DIRE EXAMINATION 
BY MR. HART: 


Do you know where the original of this document 


I have no idea. 
Is there an original? 
A That was a handwritten memorandum. 
Q The document you are looking at is a photostati 
copy, is it not? 
A Sure. 


Q Was the original in Hutton's file? 
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A I don't know. That is not one of our -- that 


is just a memorandum. 


@) Is this not or does hit not appear to be a copy 


A No. No. This is just -- someone has used 


of part of the computer sheet which you described earlier? | 


this to make notatioons on of certificate -- serial numbers. 
Q Do you remember any of these numbers? 
MR. JULIEN: I object. I think we have gone 


beyond any questions of voir dire. He made the point that 


this was missing. He was badgering us that he couldn't 
produce it. I went to the same source that he said he went 
to and subpoenaed them and it came down this morning. 

Now, what more do we need? 

THE COURT: Yesterday afternoon. 


MR. JULIEN: Did it come yesterday afternoon? 


He just brought it in to us this morning, your Honor. 
THE COURT: It was photostated out of my office 


MR. JULIEN: Then the Court had it even before 


MR. HALPERN: On the statement made by the wit- 
ness, that it is just scribbling, he doesn't know what it is, 
there is no testimony it comes from the regular books and 
records of Hutton, I objec at this time. 


Anybody could make up a photostat. 
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THE WITNESS: That in fact is not -- as I say, 


it is just somebody's meorandum notations. 


MR. HART: I object to it on the grounds of 


competency. 
MR. HALPERN: There is another thing. 
There is a telephone number on that. 


MR. JULIEN: I won't offer the telephone 


THE COURT: The telephone number is not being 


offered. 


I will receive it into evidence. 


(Plaintiff's Exhibit 47 was received in 


evidence.) 
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BY MR. JULIEN: 

Q In arriving at the opinion which you have 
expressed to the court in this case, had you looked at 
the documents which are contained in Exhibit 8, the 
delivery documents, from Roval National for the account 
of Frank Mazzochi to Merrill Lynch? 

A Yes, I have, 

Q As a result of the legend appearing on these 
documents, each and every one of them, that these notes 
are for the account of Frank Mazzochi, Jr., what, if 
anything, were the precautions that as a matter of prac- 
tice should have been exerted in '66 with respect to that? 


MR, HALPERN: Objected to, 


THE COURT: Sustained, 


MR, JULIEN: You said about rebuttal, 
didn't you. 

THE courT: It's in the report, This 
report is in evidence, You don't have to rehabilitate 


him, 


HR, JULIEN: If you say I don't have to 


ne ee a eee 


nen ceteetpeeetreeeercnennsnastearneneseearent rennin onoerenneneemmene 
a=ee————— 


rehabilitate him, I won't, 
THE COURT: It's in the report, 


AR, JULIEN: I will take your lionor's 


statement on that. 
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THE COURT: Nobody broke down that report, 
as far as I can see, 
MR. JULIEN: Right, 

Q You told us before that one of the reasons 
for the delay in notifying any authorities concerning 
these missing documentw was, first, that you wanted to 
complete your search, and second, something 
about jeopardizing investigations, Did you say 
that? 

A Yes. 

(@) What did you mean by that? 

A Well, if you get a lot of publicity about 
something that has been stolen, why you are liable to 
let the individual who has stolen it run for cover, 

Q at any rate -- 


HART: May I have that answer read 


MR, JULIEN: Run for cover, 


MR. HART: Run for cover? 
MR. JULIEN: Run for cover, 


Q At any rate, as of this last date of any 


transaction, which is September 12th of 1966, as of that 


date had anybody suggested to you, in words or substance, 


that the report be made to any authority? 


JAKES 


Rockafeller- redirect 
MR. HART s Objection, your Honor, The 
record establishes that the transaction continued well 
beyond September 12th because the bank held the money 
in suspense until September 29th and that was still part 


of the same direction, 


MR. JULIEN: By that time you were in a 
debtor and creditor transaction. 
Q Up to the time of the dates of conversion, 
September l2th of 1966, had you even finished your seatch 
with respect to it? 


A No. 


Q All right, 
A We still assumed they were lost, 
Q As of that date, was there still an ongoing 


investigation which culminated on September 26th or 


27th? 


A Yes, 


Q Was it at or about September 26th or 27th 


of 


that you cane up with a list of the numbers involved in 
these securities? 
A Yes. 


Q You told me when originally I interrogated 


you here that on previous occasions there had been some 


instance where securities which seemed to be nissing 
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had been discovered in your own office? 

A That's right, 

Q I mean -- 

A They might fall behind a filing cabinet, things 
of that nature, 

Q Things like that have happened at Ilutton? 

A You've been asked about certain conversations 
with Mr, Bills, and then that you have said if he 
said it I will stand by it? 

A Remember, 

9) But do you, as you stiting there under oath, 


have any recollection of these conversations? 


A I really don't, 


MR. HALPERN: Objected to, That's 
all heen gone over, 
THE COURT: I will let him answer that 
question. 
A No, I don't. 
0 According to the part that was read, this 
conversation or conversations took place some time in 
the beginning to the middle of October, Shortly there- 
after was notification given to the government authori- 
ties? 


I don't know the date of the notification, 
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Was it months. years or weeks? 


No, it would have been weeks after that, 


No, it probably would have been the same day after 


that quotation that we had earlier. 
THE COURT: November 2nd, That's in 
the book, that's in the testimony, 
Q Your attention has been drawn in Defendant's 
Exhibit J to a paragraph which reads, your Honor, 
"31606 for 5000" -- 
THE COURT: It's in evidence, 


HR, JULIEN: I just want to refer to it 


so he wili know what I'm talking about. 
THE COURT: He knows what you are talking 
about. 31606, 


@) That's the 5000 that was received from 


Nutton by the Federal Reserve Bank? 


rin Right. 


Q I want to show you Exhibit 48 for identi- 
fication, 
Before doing that, let me offer in evidence 
48 for identification, referring to the same number, 
MR, HART; I object on the grounds of 
materiality, your Honor, 


THI: COUR's Let me see it, 
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MR. JULIEN: This is an interchange pre- 
cisely the same as the one you received a few moments 
ago, from one office to another, I offer it only for 
thepurpose of showing why there may have been a dis- 
crepancy as to that single number, that their numbers 
have been changed, 

THE COURT: Put it in evidence, 

(Plaintiff's Lxhibit 48 was received in 

evidence. ) 

Q When you talked to Mr. Halpern on negotia- 
bility of these bearer notes, are you using that term 
in the same sense as what should be done with respect 
to accepting such bearer notes in quantity as occurred 
in this case? 

MR, HALPERN: I'm objecting to the ques- 
tion and also as to the tipoff quality of it. 

THE COURT: Yes, sustained, 

What do you mean by negotiability? 


MR. HALPER: Objected to, 


THE COURT: Sustained, 


Q Do your answers with respect to negotiability 
in any respect change the opinion which you gave as to 
wnat should he done when one receives notes in such 


large quantity named for the account of a person? 
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No ° 


MR, HART: Objection, your Honor, 

THE COURT: I will let him answer that 
question, 

MR. HALPERN: May I have an objection 
the record? 

THE COURT: Ali right. You have an 
objection for the record, 


Q What was it that you meant when vou said 


negotiable as currency? 
MR. HALPERN: Objected to, 
What were you indicating there? 


THE COURT: I will sustain the objection, 


Hopefully Ur, Julien will get the idea ultimately, 


Q You were asked what you knew about Royal 
National Bank, What did vou know about them? 
MR, HALPERN: Objected to as immaterial, 
MR. JULIEN: The question was asked, 
door has been opened. 
MR. HALPERN: There was a different reason 
for asking. 
MR, JULIEW: Of course, and you want to 
keep out the evidence, 


MR, HALPERIN: I object to those remarks, 
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THE COURT: Yes, I will sustain the objec- 


In brokerage and banking circles, was Royal 
National Bank traded on a par with Chase? 

MR. HALPERN: Objected to. 

THE COURT: I sustain the objection on 
the ground that the witness has already indicated the 
answer. 


Q On these documents, Plaintiff's Exhibit 8, 


based upon your experience and the practice in the 


trade, who would be considered the source of the ne- 
gotiable documents which are being presented by Royal 
National to Merrill Lynch? 


MR, HALPERN: Objected to, It's all 


been gone over, question and answer, 
THE COURT: I will sustain the objection, 
MR. JULIEN: I think this ties it up 
and I can leave the subject, 
THE COURT: I wish you would leave the 
subject myself. 
Q Mr. Rockafeller, you just got a passport to 
leave, 
Unless someone elise has some 


questions. 
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MR. JULIE: If someone else asks, then I've | 


| 


got a few, 


MR, HART: I have a few, your Honor, 


THE COURT: With respect to what he has 
on his redirect? 

MR. HART: With respect to material that 
was brought out during Mr. Halpern's cross, 

THE COURT: All right, !Ir, Halpern's 
cross, 

MR. JULIEN: In that case, I 'm going to 
ask a few more questions, 

THE COURT: All right, Go ahead, 


NMR, JULIEN: Passport withdrawn, 


BY MR. JULIEN: 


Q On the basis of those documents, Plaintiff's 


Exhibit 8, for whose account were these bills being en- 


tered? 

MR. HALPERN: That was asked and your Honor 
sustained the objection. 

THE COURT: Yes, I sustained the objection 


to that question, 


MR, JULIEN: All right. 
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RECROSS EXAMINATION 
BY MR. HART: 
Q I believe earlier, Mr. Rockafeller -- 
MR. JULIEN: Can I get that “all right” 
out? That doesn't mean acquiescence in the 
court's ruling. 
THE COURT: I wish you would once in a while, 


MR.JULIEN: Once in a while I intend to, 


confirmation slips from Merrill Lynch, I believe you 


| 
Q In referring to Exhibit C, which are the 


said something to the effect that Nerrill Lynch was selling 


them for Royal National Bank or selling them for someone, 


Now, I ask you if that is what that brokerage slip 
represents, 

MR. JULIEN: Is that a brokerage slip for 
a confirmation? 

THE WITNESS: That is a confirmation which 
indicates that Merrill Lynch purchased as principal, 
in other words, for their account, these Treasury notes 
from the Royal National Bank, 

Q With respect to each of those slips, then, is 

it true that Merrill Lynch was not selling them for 
Royal Wational Bank or for anyone else but was in fact 


purchasing them as a principal? Is that correct? 
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That's right. 


When I asked you before whether your expert 


testimony related to brokerage houses or to banks, 


and you said only to brokerage houses, may I assume 
that you were referring only to the area of the nature 
of the investigation which was required and not to your 
testimony regarding the nature of the securities in 
question, 

MR. JULIEN: I object to that question, 
His testimony is something that is for the court to 
evaluate, and ccunsel's assumption or personal evaluation 
T don't think can matter, 

THE COURT: The witness has already 
testified that he is not an expert in negotiable instru- 
ments, I think that may be helpful to you, 

MR. HART: lle did give testimony, your 
Honor, regarding the nature of these types of securities 
and how they are handled in the investment community, 

And with respect to that -- 

THE COURT: lie*’s doing that as a broker, 
And he made that very clear, 

MR. HART: Okay. 

Q You gaid that there was a reluctance to report 


this loss to the authorities Lecause the people involved 
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might run for cover; is that what you said? 

A Yes, I was speaking about the thieves, 
Naturally, if there is publicity they are going to 
lie low, They are not going to come outand get 
caught, 

Q You mean that in order that the thieves 
should feel free to go cut and hand this paper to someone 
else, you thought that it would pe proper not to report 


the loss; is that your testimony? 


A I think this is one of the questions we had, 


getting back to the discussions with the United States 


Fidelity & Guaranty, it was one of the concerns we 


would have of telling the police right away, having 

it get into the newspapers, and therefore if in fact the 
securities were stolen, we would have less chance 

of recovering it. And we wanted the insurance com- 
pany's feelings on that because they are the ones that 
had to pay us, 

Q What about innocent third parties to whom 
these securities might he presented who might want to 
make inquiry to find out if these papers, which would 
be regular on their face, would they not -- 

MR.JULIEN: That's objected to, your 


Honor, 
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THE COURT: What's objected to? 
MR, JULIEN: This question is objected to, 
We have covered this material, 
MR, HART: I withdraw the question and will 
begin again, your Honor, 
@) These securities that were reported missing 
by Hutton were on their face regular, is that correct? 
A That's correct, 


Q If an innocent third party was presented 


these securities for handling in any fashion and they 


wanted to find out whether these securities had been 
reported missing or stolen, and you didn't report then 
missing or stolen, would there have been any way that 
they could have found out? 

MR. JULIEN: I object to this question, 
First, insofar as innocent third parties are con- 
cerned requires some kind of investigation; and second, 
they never did any of this, They never made any in- 
quiry of any kind, They are seeking solace from some- 
thing that never even occurred in this case, 

THE COURT: That doesn't prohibit him from 
asking the cuestion, 

NMR. HART: And it is contrary to the 


evidence, your llionor. 
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THE COURT: I will let him answer, 

MR. JULIEN: He didn't doa thing, 
admit it, 

THE COURT: I will let him answer, 

A Well, I will have to say that our concern 

was getting -- 

THE COURT: I don't know that you have 
answered the question. He said is there any place -- 


A I'm sorry, I was thinking of something 


THE COURT: You were thinking of the ques- 
tion before that, 

Was there any place they could look? 

THE WITNESS: Ho. 

Q You talked about proof of ownership, 

What proof of ownership is required with respect to 
Treasury notes? 

MR. HALPERN: I asked that question, 
It was objected to and sustained, 

THE COURT: I'm objecting to it right 
now and sustaining it because we are not concerned with 
that. We are concerned with possession, and when 


he has that,bearer security in hand, he has a right to 


possession, believe me, as of then, It's good even 
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in a finder's hands, except as to the owner, 
MR, HART: No further questions, vour 
Honor. 
RECROSS EXAMINATION 
BY MR. HALPERN: 
@) Mr. Julien asked you some questions with 
respect to Fxhibit C, 
HR. JULIEN: I didn't ask any questions 
about that at all, 
Q Then Mr, Hart asked some questions, 
What is this document? 
It's a confirmation, 
What is a confirmation? 
MR. JULIEN: Haven't we had all of this? 
He did it the first time around. I object to his 
repeating it now, 
THE COURTS Let him answer what a confirma- 
tion is. 
Q That's right, 
A That's a written notice to their customer 


thatthey have carried out their wishes, 


@) And the confirmation contains the agreement 


between the customer and the broker, is that right? 


A Yes. 
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JULIEN: I object to that. 
HALPERN: That's all TI want to ask, 
THE COURT: All sight, That. ie it, 
MR, JULIEN: I have a question with respect 
to what Mr, Hart said, 
REDIRECT EXAMINATION 
BY itR. JULIEN: 

Q Is the easiest way to check the right to 
possession of a person who brings a large amount of 
bearer notes, Treasury notes, to find out by what right 
he has possession of it? 

MR. HALPERN: Objection, There's no 
scale here as to large amounts, 

MR. JULIEN: This has to do with his 
Opinion, your llonor, 

THE COURT: Any amount, 

MR. HALPERN: Any amount, That's what 
I'm objecting to, 

THE COURT: I will let him answer, 


Q Is the easiest way to check the right to 


possession of Treasury notes, Treasury bills such as 


these, to ask the person presenting them whether he owns 


it or by what right he has them? 
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| 
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MR. HALPERN: Objected to. He had 
possession, 

MR. JULIEN: What kind of an objection 
je that? The opinion is given in this report -- 


THE COURT: You are asking him as an 


MR, JULIEN: Yes, 
A Is that the easiest way? Of course it's 
the easiest way, but that is not, I don't think, a complete 
way. 


Q What is the complet? way? 


| 
| 
expert witness? | 
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A You have got to ask -~- he's got to show you 


how he came by these particular certificates, 


Q And 
A How they came into his possession. 
JULIEN: That's all, 


THE COURT: Have you ever in ycur life 


required one, single individual to show you how he came 


into possession of a Treasury bill? 


THE WITNESS: Yes, 


THE COURT: Who was the individual? 


THE WITNESS: I don't recali his name, but 


he was subsequently arrested, 


eens 
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THE COURT: Before or after this case? 
THE WITNESS; Oh, this one? Yes, 
it was common practice in the trade, I myself hadn't 


done it before, 


THE COURT; When was it common practice? 


Do you remember what year? 


THE WITNESS: No. 


| 
| 
| 


THE COURT: If I understand your testimony as 


a fact witness, what you have been telling us in effect 


is that Hutton kept no running inventory on what was in 


its vault. 


THE WITNESS: Well, what you have to under- 


stand, it's like a -- 


THE COURT: No, Don't ask me to under- 


THE WITNESS: I don't know exactly what you 


mean by running inventory, 


THE COURT: If I have five Treasury bills 


and I sell one today, it's marked off the inventory, 
THE WITNESS: Yes, 
THE COURT: I pick up three more, I've 
got sven. 


Did you have that kind of an inventory in 
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THE WITNESS: Oh, yes, absolutely, 

THE COURT: Then why was it necessary to 
go back to the interest date in order to ascertain 
what you had in or out? 

THE WITNESS: Because we don't keep track 
of serial numbers or certificate numbers, just like a 
bank doesn't keep track of the serial numbers on their 
dollar bills, Do you see my point? 

THE COURT: Not quite, no. The point 
is, you have certificates, they have got serial numbers? 

THLE WITNESS: Right, 

THE COURT: It makes no difference who 
owns them? 

THE WITNESS: That's right, 

THE COURT: But you could keep a running 
inventory on those Treasury bills just as easy as 


anything else, coulZn't you? They are all serialized. 


THE WITNESS: No, but with the -- in the 


industry there's no attempt to keep track of either 
certificate numbers or serial numbers; it's just quanti- 
ties, 

THE COURT; You have just $400,000 worth 
of Treasury bills? 


THE WITNESS: Yes, 
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THE COURT: As a resolt of your experience 
over the last few years, would you say that that was good 
practice? 

THE. WITNESS: Well, it's still the prac~ 
tice. However, most people have much tighter security 
now on government securities, yes, 


THE COURT: Ad Fight, 


Is he discharged? 


MR. HART: I would love to ask him about 
that person he asked to show him proof of possession or 


right to possession of a Treasury note, I hate to 


open up a whole new area, 


THLE COURT: I'm not going to let you ask, 

THE WITNESS: You can ask me later, 

THE COURT: I opened the area and I'm not 
going to let you ask at this particular point, ba 
thought those were at least two areas in which you might 
have asked before, 

I want to ask you another questions, With 
respect to your testimony that it depended upon the 
bank who was referring the sale, wouldn't it be a truer 
statement of the practice in the trade that there was 
really no rule because it is ohserved in the breach? 


If it is Chase Hank, you accepted it. If it is Chemical 
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bank, you accepted it, Buy if it is Royal -- or I 
shouldn't mention the name <= Franklin -- 

THE WITNESS: That's right. 

THE COURT: -- then you have a problem? 


THE WITNESS: Well, we are all governed 


by that New York Stock Exchange Rule 405 which covers 


everything. 

THE COURT: Exactly. Good. I know 
your testimony. But if Chase had sent you these bills 
for sale for the account of Frank Mazzochi, you wouldn't 
have inquired of them who is Frank Mazzochi, did he give 
you any proof of ownership or how he secured these? 

THE WITNESS: Fron the Chase Manhattan 
Bank, no. 

THE COURT: No, All right, gentlemen, 

(Witness excused, ) 

THE COURT: We will be in recess until 
2 o'clock. 


(Luncheon recess, ) 


tlapm 
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AFTBRNOON SESSION 


(2300 pem,) 


MR. JULIEN: If your Honor please, I offer 
in evidence Exhibits 14 and 16 for identification 
emanating from defendant Royal Bank. 

MR. HART: No objection, your Honor, 

MR. HALPERN: No objection, 

MR,JULIEN: For the record, it is a 
letter dated September 21, 1966, That's 14 
16 are the enclosures in that same letter, 

(Plaintiff's Exhibits 14 and 16 were received 

in evidence.) 

MR. JULIEN: If your Honor please, I will 
offer in evidence, under our arrangement, the 
testimony of the Royal National Bank, by Conrad Hoffman, 
taken on August 26th of 1970, 

(Plaintiff's [-xhibit 49 was received in 

evidence. ) 

HR. HART: Your Honor, before I forget, 
if I may have back the copy which I gave to the 
court of the deposition of iir, Bills, I will replace it 
with another copy of Mr. Komoroff doesn't have the 
original. But that is the only complete copy which 


I had. 


JA4BS 


W. 2 hue oy called as a 
witness by plaintiff, being first duly sworn, 
testified as follows: 


WR. JULIEN: If your Honor please, under 


the same arrangement we had with Mr. Rockafeller, where 


the statement, pursuant to our arrangement, was considered 


to be part of his sworn testimony, we have done the same 
with Mr. Sixt. I have served my opponents before 
the luncheon recess so I now offer 50 for identification, 


his report, in evidence, 


(Plaintiff's Cxhibit 50 was received in 
evidence, ) 

THE COURT: Do you have a copy for me, 

MR, JULIEN: Yes, I do, sir. You may 


retain that, 


THE COURT: Why don't you retain this and 
give me your copy. 

MR. JULIEN: Very good, sir, 

THE COURT’: All parties will hang on to 
their own exhibits until we gét to that point, 


HR. JULIEN: Just make a notation that is 


50, your Honor, 
THLE COURT: Yes, it's on there, 


Incidentally, before vou start questioning, 
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Mr. Komoroff, if you can find the exact copy of lir, 
Bills‘ testimony, deposition -- 

MR, KOMOROFF: I only have one and I 
turned it over to my friend two and a half years ago. 


I don't have. it. 


MR, JULIEN: We have searched for it, 


We have one possible other source, another attorney who 
was assisting, and I think he has already checked, No 
place to go. 

THE COURT: All right, Go on with 
the questioning. 
DIRECT EXANINATION 


BY MR. JULIEN: 


@) Just a few questions, Mr, Sixt, something 


which has come up this morning, 


In banking circles in 1966, did the Royal 
National Bank enjoy the same reputation as Chase 
Manhattan Bank? 

MR. HALPERN: Objected to, 


THE COURT: I will let him answer, 


it enjoy the same reputation as Corn 
Exchange and Chemical? 


MR, HALPERN: Same objection, 
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MR. HART: Objection, 
THI COURT: Same ruling, 

@) Where a transaction emanates from a branch 
rather than the main office of a bank involving Treasury 
notes, from a banking standpoint does that indicate 
anything with respect to whether the notes are being 
sold by the bank for its own account or for someone 


else's? 


A Yes, 
What does it indicate? 


It indicates it's being sold for someone 


MR. JULIEN: All right, your Honor, the 


rest of it's in evidence, 
THE COURT: I will ask him the one im- 
question, 
tir, Sixt, the statement of ycur qualifications 


which is contained in this report, is that a fair 


statement of your qualifications? 

THE WITNESS: Yes, your Honor, 

THE COURT: All right. 

You may examine, lir, Hart, 

MR, JULIEN: Would you consider <-- we 
didn't do it before, but do you want to do that with 


respect to the balance of the statement? I thought 


JA488 


dha Sixt-cross 
it wouldn't be necessary, 

TUE COURT: The balance of the 
statement -- the whole statement is in evidence, but I 
think that one question ought to be asked, 


MR. JULIEN: All right, sir. 


THE COURTS Someone riight want to attack 


his qualifications, 
MR, JULIEN: They might want to attack 
his opinion too. 
CROSS EXAMINATION 
BY [iR. HARTs 

Q In the statement of your qualifications, 

Mr, Sixt, you indicate that you have been in the banking 
business in one form or another from 1524 through 1971, 

A That's right, 

Q What have you been doing since 1971? 

A Well, I was teaching junior officefs for the 
bank on basic credit branch lending. I do some 
finder's fee work for a factor, I place commercial 
mortgages and on occasion have given financial advice 
to some clients, 

MR. JULIEN: Mr, Sixt, before his 
next question, would you oblige us, please, by keeping 


your voice up a bit more? 
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THE WITNESS: Yes, sure, 
HR, JULIEN: Thank you. 
Have you ever testified in court before? 
Yes, sir. 
As an expert witness? 
No, sir. 
In a matter involving yourself? 
lio, in a matter involving a bank. 
Is that one occasion or more than 
No, more than one, 
Q What types of matters were those? 
A On suspense items, bad loans, 
that we have charged off, 
Q What are suspense items? 
A Suspense items are those which are at the 


moment not collectible and where we sue for repayment, 


Q So you have testified ror the bank in 


connection with these attempts to recover on loans, is 
that correct? 

A That's right. 

(a) You say in your opinion,at the beginning, 
that you have examined into the facts as laid out to 
you. 


Who explained the facts to you on which you 
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base your opinion? 


A lr. Komoroff, “ir, Schlesinger and Mr, Karis -- 


MR, JULIEN: Jaris, 

Jaris, 

MR. HART: Your Honor, since this procedure 
is somewhat new to me, is it appropriate under this 
procedure for me to ask the witness to lay out the facts 
as were laid out to him or must I ask the particular 
questions? I would prefer to do it the former way, 
if your Honor has no objection, 


THLE COURT: You would prefer to do it 


HR. HART: I would prefer to ask him to 
tell us what facts he was told, 
THE COURT: I think that is appropriate, 


Certainly his whole opinion is based on those facts, 


Q fir, Sixt, will you please tell us the facts 


which were explained to you? 
A All right. I'm trying to get them in logical 
order -- chronological order, 
This young man, who was the treasurer or an 
official in a credit union and who had an association 


with small companies who wére customers of the bank came 


in with $10,900 worth of Treasury notes and indicating 
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that they were not his and he would like to sell them 
or cash them in, 

The bank did this, took the order, without 
having verified ownership, and subsequently, probably 
the Same day, he came in with 60,000 more, He wanted 
cash but they said they would have to open an account 
in his name. 

Thereafter, he cane in with, I. think in 
rapid succession, I don't know how many days apart, 
about -- for a total of 200-some-oad thousand dollars 
worth of Treasury notes, which were all credited to his 
account and withdrawals made almost immediately in 


cash, 


I think there was a change in management at 


that particular bank and the latter manager suspected 
something and withheld the funds on the last transaction, 
The young man, who had received the cash 
on the previous bonds by withdrawing from his account, 
contacted an attorney and an order was given to the bank, 
I don't know through what channels, that these funds were 
to be given to him, 
MR, JULIEN: "Him," you don't mean the 
attorney? 


THE WITNESS: The young man, 
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A Now, these were unusual cash transactions 
and I imagine that's what put the red flag up. 


I’m trying to think. That's pretty much 


THE COURT: Were you shown any docu- 
ments that were issued by the bank at the time when you 
were given this rundown of facts? 

THE WITNESS: I just saw a delivery 
ticket to the broker. 

THE COURT: One, Or were there several? 

THE WITNESS: One, 

THE COURT: One, 

BY MR. HART: 
@) Do you recall if this was the delivery 
slip that you were shown? 


MR, HART: I'm showing the witness Exhibit 


A Yes, I didn't commit the numbers to 
memory hut that was it, $10,000 U. S. Treasury note, 
THE COURT: Let the record show that the 
witness was referring to the first page of Lxhibit 8, 


Q Were you told anything about the background 


that this person that you have described as a young man 


had with the bank prior to this transaction other than 
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what you said here? 

A I was told he was around 26 years old, and 
I think that is pretty much it, 

The bank had two or three accounts in which += 
with little or no balance, As a matter of fact, one 
of them was marked "Don't pay against uncollected 
funda," 

Q Did it sound to you as if this was somebody 
who pretty much walked in off the street and wanted to 
sell some notes and the bank didn't ask too many ques- 


tions; is that the picture you have of this transaction? 


A It isn't someone that walked off the street, 
obviously, But it was a small depositor with a lot 
of securities, 

@) What picture did you have in coming to your 
Opinion of the nature of the relationship between this 
individual and the bank? 

A Prior to or at the time of the delivery of 
the securities? 


Q At the time of the delivery of the securi- 


A Well, when he delivered the first ten -- 


Q I don't mean what did he say and do at that 


time, I mean at the time he delivered the securities, 
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what had been the nature of his relationship with the 
bank up to that time? 

A Small depositor, 

2) About how long? 

A A year or two, I'm not exactly sure, 

Q Does a year or two strike you as a very 
short period of time in banking circles? 

A It's a relatively short time compared with 


the overall accounts that we carry, banks, 


Q You mean if somebody has been with a bank 
for a year or two you don't really feel you know who he 
is? 

MR, JULIEN: I object to that, There's 
no testimony at all that this gentleman had been with 


the bank. The only testimony is about those accounts 


which the witness has nentioned, 


THE COURT? I will let him answer the 
question, 

A I'd have to preface my remark by saying that 
you would have to identify your customer with what 
checkings you did on him before he came to the bank, 
Because, in other words, antecedent information is very 
important if they have it, 


Q In other words, the circumstances in which he 
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came to the bank would have a bearing on whether or not 
you would feel that you know him well enough to deal with 
him without doing a substantial investigation, is that 
correct? 

A Would you repeat the question, please? 

Q In considering whether or not you know him 
well enough to deal with hin reasonably freely, would 
the manner in which he was introduced and came to be in 
a position where he had business with the bank, would 
that be a significant factor in your determination? 

MR. JULIEWSs I'm troubled by the words 
“reasonably freely" as being something that is very 


elastic, 


MR, HART: We will be getting a lot more 
specific about it. 


THE COURT: Overruled, 


A It all depends on the transactions, rf 


a fellow just has a debit and credit relationship, draws 


a check and receives money, you never make an in-depth 
investigation when you are making a loan. Coming in 
and saying hello, he's a customer, But the -- each 
transaction you weigh on its own, 

Q In banking circles, in order to be considered 


a customer, do you have to be a depositor or could you 
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be a customer by being affiliated with a corporate 
depositor? 

A You are not a customer unless you have an 
account, 

Q A personal account in your own name? 

A That's right. You are affiliated, 
Your corporatien is the customer, you are affiliated with 


the corporation. Unless it's a proprietorship, of 


course, 
Q If it is a partnership, then you are a 
customer? 


A That's right. 


(a) This credit union that you were told about, 


| 
| 
{ 
| 
| 
were you told anything about the nature of the credit union| 
and its background? 

A Not too much, other than they made small 
loans to storeowners locally. And there wasn't much 
in the way of balance in the bank. 


@) Were you told where the branch of the bank 


at which this transaction took place was located? 


Q Are you famiiiar with the area of 149th Street 
in the Bronx? 


A Not now. I was years ago, 


| 
| 
| 
| 
i 
| 
A In the Bronx, 149th. : 
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When? 

A Oh, 25, 20 years ago, 

Q That area is sometimes referred to as the 
Aub,. Len't it, Or was it then, when you knew it? 

A I'm not sure, I'm not sure, 

MR, JULIEN: I‘l tell you what it is re- 
ferred to. 

Q Were you informed that the credit union had 
been in existence since about 1921 and had been a customer 
of this branch since 1951? 

HR, JULIEN: I object to that, if your 
Honor please, 

First, as to when it was in existence or the 
date it started, I don't know that that has been in the 


record, But secondly, it isn't the credit union that 


was passing these notes, it was an individual. 


So that how long the credit union had Leen in business 
doesn't affect it at all, 

THE COURT: I will sustain the objection 
with respect to the first part.of the question, 

MR, JULIEN: That's 500 per cent, 

THE COURT: Was he informed as to whether 
the fact that the credit union was a customer of the bank 


since 1952, I think the date was -- 
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MR. HART: I'm sorry. 
THE COURT: 1952, I think was the date, 
BY ME, / HART: 

Q That was the date Mr, Santoro gave, to the 
best of his recollection, I think some bank records 
show it was '5l or ‘52, 

A Frankly, I'm not sure that the length of time 


was given to me. 


Q Were you told anything about the people who 
were affiliated with the credit union, what type of 
people they were? 

A No. 

Q Were you told that lir, Mazzochi -- and that's 


the name of the individual involved -= was made an 


officer of the credit union about a year and a half 


before these various activities took place and was 
brought into the bank by menbers of the credit union and 
introduced to the bank officers? 

MR. JULIEN: Could we have one at a time, 
please? May we have one at a time? 


THE COURT: Yes, you may have one at a 


Do you recall that he was made an officer of 


e credit union? 
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THE WITNESS: Yes, 

THE COURT: Were you told he was brought 
into the bank by members of the credit union? 

T(E WITNESS: No, 

THE COURT: And introduced? 

THE, WETRESS : NO, 
BY tik. HART: 


@) Would the fact that he was brought in and 


introduced by members of the credit union have a 


bearing on your opinion as to how the bank should act 


in dealing with him? 
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MR. JULIEN: I don't recall any real hard 
evidence on that point, either, your Honor. I remember 
questions. I don't remember anybody saying that so and so 
brought him in and introduced him. To the contrary, 


I remember Mr. -- the last witness, Kayner, saying that 


he had no recollection about it at all. 


| 
| 
| 
MR. HART: The depositions of Mr. McGraw, | 
who is deceased and Mr. Gullati in Florida will establish | 
beyond any question that members of the credit union phy- ; 
sically brought in Mazzochi in the bank and introduced him 
in 1965 as the new officer of the credit union, with the 
power to sign checks and make loans,and he filled out the 
cards at that time. 
THE COURT: I will take it at this time subjec 


to connection. 


MR. JULIEN: You are going to offer it, 


MR., HART: Absolutely. 

IT ama little confused now. 

The question is -- 

THE COURT: Would that affect your judgment 
as to how you would deal with him? 


THE WITNESS: As an individual? 


! 
| 
| 
| 
| 
| 


THE COURT: As an individual, when he was nh 
| 
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when he came into the bank with these treasury bills. 


THE WITNESS: It would have some bearing, but 
I would like to go back to what I said before. Each 
transaction is a separate opinion that I would have. De- 
pending upon the transaction. 

@) In forming your opinion, you consider everythin 
you know about the person you are dealing with, correct? 

A That is normal procedure for any change in 
officers, The other officers will bring him in. 

@) When a bank is considering an individual, 
aren't references and introductions a very important part 
of the consideration? | 

MR. JULIEN: His question would seem to ded tenes 
that all this has taken place contemporaneously with the 
transaction. I don't think we can take it that way. 

I have no objection to a question of this type if it 
clarifies when they introduced him compared to when the 
transaction took place. 

THE COURT: When they introduced him. 

MR. HART: Is that addressed to me? 

THE COURT: When they introduced him I think 
is proper. 

MR. HART: I don't see what that adds because 


the bankers would be forming their op....0on on a continuing 
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basis and whatever facts they had would continue to be ab- 
sorbed. 

MR. JULIEN: I submit there would be a differen 
consideration perhaps if simultaneously with coming in 
of all these notes he is accompanied by three or four 
people at the same time. That might be a little different. 
That is not the fact here. 


THE COURT: Mr. Julien, let the witness answer 


a question. I convinced in the last few minutes that 


he could protect himself. This is 2n expert and I am 


going to allow Mr. Hart great latitude. 
MR. HART: Thank you, your Honor. 
THE COURT: Ask again. 
Q As a banker, in considering how you would deal 
with an individual, is a factor which you consider a TT 


of whether or not he was introduced to the bank by someone 


in whom the bank has considerable confidence? 


MR. JULIEN: That I can't allow, your Honor. 


I know you want me not to make these objections. 

THE COURT: I am going to overrule your 
objection. 

MR. JULIEN: The last part, this is something 
new that appears nowhere in depositions or in this trial. 


There is no indication that the bank has indicated any 
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confidence in anybody. 

THE COURT: He is asking for an assumption 
as an expert. He can ask him any assumption he wants to, 
so long as it is related in some way. 

MR. HART: Your Honor, I really don't mean 
to argue any factual points, but the depositions will 
make clear that the individuals at the credit union were 


THE COURT: Mr. Hart, you have to learn somewhere 


very well respected citizens in the community. 


along the line that when you have one, you keep quiet. 

If any of these people that were introduced 
were people who were, say, considerably good customers of 
the bank, would that be an element thatyou would take 
into consideration when he made this application for the 
sale of treasury bills? 


THE WITNESS: Yes, but it depends on the amount 


Again, I said each individual transaction has to 
be -- stand on its own. 


THE COURT: That is -- you are talking 


about, in other words, cumulatively, if it got to be a 


fairly sizable amount, then you would make further inquiry 


as you went along? 
THE WITNESS: Absolutely. 


But you weren't told in the statement of 
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your facts that he was introduced by members of the credit 
union to the bank, is that correct? 

A I assumed it. That is the usual procedure. 


Q You didA? 


A When a credit union or any union, when new 


officers come in, it is incumbent upon the old officers 
to bring him in. He doesn't come in cold turkey. Someone 


brings him in. 


Q Then is it normal practice for him to continue 
to do business on a recurrent basis with the branch, be in 


the bank frequently, be known to the officers? 


A I would assume so, yes. 

(@) I ask youto accept that Mr. Mazzochi for about 
a year and a half prior to these transactions and following 
these introductions by the members of the credit union, 
did come into the bank on a frequent basis, engaged in his 


own small accounts, and also engaged on behalf of the 


mutual credit union. I ask you to accept that he became 


known to the officers on a first name basis in connection 


with his banking operations, no personal involvement, but 


for a year and a half he was in there doing business in 


those various capacities. 
Now, when he came in with -- 


MR. JULIEN: Is that a question, because I am 
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going to object to that assumption. I say it is 


unsupported in the evi: se in this case. 


THE COURT: Are you referring me to the depositi 


you mentioned before? 

MR. HART: Yes, sir, the depositions will 
explain ik complete detail. You recall that Mr. Kayner 
didn't remember. The other officers who were involved, 
Mr. McGraw,who is dead, and his deposition has not yet 
been read, and Mr. Gullati, who had no particular knowledge 
of this transaction, but who did testify to his knowledge 
of Mr. Mazzochi, and Mr. Gutstein, who I don't believe 
had as much contact with mutual credit union as anyone 
else, but those were the officers and their depositions 
will establish that Mr. Mazzochi was a frequent visitor 
to the bank over this period,on a centinuing basis. 

THE COURT: All right. I will take it subject 
to connection with those depositions. 

QO Mr.Sixt, when Mr. Mazzochi came into the bank 
with that first $10,000 note and he said it wasn't his, 
did they tell you what he said? 


A It belongs to my family, or members of my 


What did he say he wanted the bank to do? 


Cash them. 
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By that you mean sell them? 
Right. 
They weren't asking -- 


He probably thought he could get cash right 


MR. HALPERN: I ask that that be stricken, what 
he probably thought. 
Q Is that an assumption you made, that he thought 


he could get cash right away? 


A It is probable, yes. 
THE COURT: It may be struck. 


MR. JULIEN: Before you do that, Santoro's 


testimony supports that. Santoro said originally he wanted’ 


| 


the cash. | 
THE COURT: Yes. | 


After they were sold, your Honor. 


THE COURT: The witness just admitted that was 


\ 
| 
t 
an assumption on his part. | 


MR. JULIEN: He has to assume all facts to anrive 
at opinions. 
THE COURT: Well, he can't assume it of his 
own, though. 
Q Mr. Sixt -- 


MR.JULIEN: Foryive me. I don't want to take 
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any time. 

THE COURT: !2 can't assume it on his own 
and that is what he has just told me, that he was assuming 
that this was what he probably wanted on his own, not 
that he -- 

MR. JULIEN: The assumption, however, is conson 
with the testimony. 


THE COURT: Not that he nad any basis as 


explained to him by Mr. Komoroff, Mr. Schlesinger or Mr. 


Julien, or Jaris. 
Go ahead. 
Q Mr. Sixt, I show you a document or top of a 
series of documents, which have been marked Exhibit B. 
this document has been identified as being the written 


authorization which Mr. Mazzochi gave to the bank when 


he brought in that first $10,000 note. Have you read 


A Yes,sir, 
9) Does that indicate that he thought he could 
cash there notes? 
MR. JULIEI: Just a moment. That is totally 


unfair. Santoro testified this took place after Santoro 


had advised him that he couldn't get it in cash. Now, 
that is an attempt to twist the facts of this case. 


MR. MART: Your ilonor, the testimony was 50 
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THE COURT: The interpretation of those docu- 


ments is for the Court, not for a witness. 


| 
| 
| 


Q I ask you to assume, Mr. Sixt, that Mr. Mazzochi 
came in and said that the notes belonged to his family 
and that he wanted to sell them for his family. 

Now, at that point, what do you believe that 
the bank should have done? 

A It shouldn't have taken them. It is a red flag, 
They are not his. He is not the lawful owner. By his 
own admission. 

@) Do you believe that in order to be able to 
sell a treasury note you have to be the lawful owner? 

A Let me put it -- the bank is rot a brokerage 
house, Number 1. 

And it is prudent banking principle that you 
establish ownership of any large amount to any small 
customer. That is prudent. 

Q Well now, we are dealing with $10,000 to being 
with, and bey to keep in mind that we are not dealing 
with hindsight. In other words, it is easy to look back 
at a transaction and find a lot of places where -- 

MR. JULIEN: T don't think it is his province 


to deliver a lecture to this man. 
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THE COURT: No, I agree. : 
Q Without using hindsight, does $10,000 in treasu . 
notes strike you as a larae sum? | | 
5 | A For a young man? It is a large sum to me. | 
6 | You have to take the whole package. You have got a young | 
7 | man 26 years old, who is affiliated with small accounts, 
|| one of which is marked "don't pay against uncollected, " 
9 which in itself is a red flag. 7 
| 
10 | fe) Well, let's take “don't pay against uncollected,|" 
ll What does that mean? | 
12 | A It means the checks are bouncing that he is | 
13 | depositing. He is drawing ahead of time. 
M4 | Q It means they are bouncing? 
i5 | : A It means the checks that he has deposited | 


have been bouncing. 


7 || Q That means somebody is sticking him with bad 


checks? 


i9 A And he is diawing against funds that. are not 


collected. 


It doesn't mean his checks are bouncing? 


Q 


A I don't know. 


Q Well, you are relying on it, 80 you should 


have an idea of what you are relying on? 


s = & & 


A I don't know whose checks they were. It could 
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2 have been his own. Wherever he had an account. | 
3 | MR. HALPERN: TI ask that be stricken, what could 
4 | have been. | 
5 || MR. JULIEN: It is responsive to nis question. | 
| 
6 ee WITNESS: I am answering his question. | 
7 | THE COURT: I think it is responsive to his | 
8 question. | 
9 In other words, don't pay against the uncollected 
10 | funds could mean either way? 
11 | THE WITNESS: That's right. | 
12 | re) It could mean that when this man puts money 
13 || into his account and then wants to take it out again, | 
14 | doesn't take it out until the funds -- doesn't permit | 
15 | it out until the funds have been collected? Is that what | 
16 | this normally means on a business account? | 
yy A Yes. | 
{ 
18 | (@) The answer is yes, that is what it means. ae 
19 it doesn't normally mean that there have been some checks | 
20 that have been given to this company which have turned out | 
21 1 to be bad and, th wefore, be careful because perhaps he is | 
2 dealing with people whose credit is not as good as it niont | 
| 
23 be? | 
aA A Taken two ways. It may be his credit isn't | 
25 too good. You pay against uncollected for good customers | 
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This account was flagged. I really don't know the whole 
circumstances. You are asking me questions and I don't 
Know all the facts. 

Q You see, I have no choice but to ask you about 
the facts that you say you relied upon in forming your 
opinion. 


A Right. 


9) So what you seem to be saying is that this 
notation, “don't pay against uncollected" is something 


which probably had meaning to the officers at the time? 


MR. JULIEN: He isn't saying that. That wasn't 


his testimony. 


@) Do you believe that the bank at the time that 
notation was put on there would have known what it meant? 

A At the time it was put on? 

(0) Yes. 

A I imagine so. 


Q So it either could have meant that it was 


something unfavorable to whoever was running this account 
Or not? 

MR. JULIEN: It certainly can't be something 
favorable. 

THE COURT:Wait a minute. 


MR. JULIEN: I don't understand this. 
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A I think I answered before. I said it could 
be either way. 

0 All right. 

So therefore the fact -- 

MR. JULIEN: Your Honor, would you ascertain 
what the witness means by "either way"? Was he saying 
it could be favorable or unfavorable? Is that what he 
means? 

MR. HALPERN: I object to this. The witness 


is testifying and we are getting these interruptions. 


THE COURT: We are having Mr. Julien ask 


questions while Mr. Hart is cross-examining. The witness 


has said very plainly once, and I will say it for you once 
more and then we will have no more interruptions. He is 
saying that either it could be that Mr. Mazzochi was draw- 
ing against uncollected funds, or that checks were being 
deposited which were no good, which Mr. Mazzochi may have 


had an impression were good, and had drawn checks against. 
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Q You have been emphasizing his age as 26, 
Supposing he was 30, would that make a difference? 

A Slight, 

Q What difference would it make? 

A It would give him three more years to accumu- 
late some more money, 

QO You mean you figure if he's older he's nore 
likely to be richer? 

A I didn't say that, 

Q You said if he were older he would have 
more time to accunulate money, 

A That's right, You are assuming that he 
was rich in the first place, You said richer, 

THE COURT: When you say richer, you are 
assuming that he was rich, 

QO In possession of greater amounts of money -- 

A Right, 

Q -~ is what I meant, I didn't mean he was 
starting as being rich and became even more rich, z 
was simply saying that he had more money than he had earlier, 
Is that what you are assuming, that the older fe gets, 


the more money he iias? 


Put it that way. 


| 
A The more change he has of accunmuletiayg more, | 
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Q Of course, if a man came in who looked to 
be 50, that wouldn't necessarily give him any better 
Standing with respect to a Treasury note than é ran who 
was 25, true? 

A I don't know what you mean by standin. 

Q Does his age make any difference really in 
your consideration? 

A Consideration of the amount, -You see, 


I'm saying to you again -- 


Q We are talking about his age, not the amount, 


THE COURT: You have to let him answer, 

A You're bringing in <-- 1 brought the age facto: 
in because of the amount cf money involved and the 
fact that it was his family. If a man gets older, 
it still doesn't change the prudent principle of 
ascertaining the ownership of the bond, 

Q When someone is in his early 30s, perhaps 
late 20s, is it uncommon for him to get mmey from his 
family? 

MR, JULIEN: I have to object to thet, 
your Honor, This isn't a man that was getting money 
from the family. This is a matter of his atvrempting 
to sell something belonging to the family, 


THE COURT: I don't think this is a matter 
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within the scope of the Original report, 

MR. HART: I believe it is, your Honor, 
because -- you mean the expert's report? 

THE COURT: Yes, 

MR, HART: Well, he was tying together 
two facts, the age and the fact that the man said they 
belonged to his family, As if that was a suspicious 
circumstance, 

THE COURT: And vou are asking him to 
speculate as to whether it is unusual for a person of 
that age to get money from this family, which has nothing 
to do with the situeticn,. Because there is nothing -- 

A IT couldn't answer that, 

THE COURT: No, 

MR, HART: I didn't hear the witness. 

I couldn't answer that, 

THE COURT: It is strictly, you know, 
speculation, 

(@) I believe you said that in your opinion the 
bank should have told Mr, Mazzochi that they would not 
deai with him, is that what you said? 

A I didn‘t say that, 

9) What should the bank have done? Now, here 


is llr. Mazzochi in the circumstances we have explained 
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and he’s the president of this credit union, the members 


of whom are the citizdns the area who are good 


customers of the bank, and he wants to sell a Treasury 


note, What should the bank have done, 


MR, JULIEN: And he says it doesn't belong 


And he says it doesn't belong to him? 
Yes, We have all these facts, 
A I wouldn't have accepted the order, 
would not have executed the order, 
(9) That was it, I mean, you just say, "I'm 
sorry, lr. Nazzochi" -- 
A You mean you want me to expand? 


THE COURT: What should the bank have 


THE WITNESS; I would say, “Where did 
your parents or family get this bond?" And "Let them 
sell it through their own broker or their own bank, 

We are not in the brokerage business and we don't handle 
st.” 

There's a normal practice for a bank to sell 
for a nondepositor, which his family would have been, 
or member of his family. 


Again I go back to what I said before, 
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The principle of prudence in selling any security is to 
ascertain the lawful Ownership of whatever you are 
selling. 

Q So I'm saying now, I have asked you what the 
bank should have done in prudent banking, and you are 
telling me that what they shouhave done was tell Mr, 
Mazzicho to take his business elsewhere? 

A It wasn't his business; it was his family's 


business, 


Q Well, now, a Treasury note is a bearer security 


is it not? 


A Yes, 

Q Are you familiar with Treasury notes? 

A Very much so, 

Q You have dealt with then all your banking 
life? 

A Right, 

Q As people and the courts have said, Treasury 


notes pass like currency, isn't that true, pass from 


one hand to another, and -- 


A They don't pass like currency, no. They 
don't, 

.e) liow do they pass? What is the difference, 

A They are bought and sold, When somebody 
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sells something, they make a good delivery, 
What does that mean, make a good delivery? 


That the party who was selling it was the 


afraid I didn't follow that answer, 
JULIEN: I object to that comment, 
I object to his comment, 
THE COURT: We are not before a jury, 
I will make a note of it as a juror, Ask the ques- 
tion, please, 


@) What determines good title to a Treasury 


A The bill that -- when you bought it, if ic 
were in your name, 
Q These are bearer securities, 
A You have got to buy then somewhere, Usually 


through a broker or a bank, 


ra) Or from a friend, You can buy it from 


a friend, can't you? 
A I guess you could, 
Q llow about winning it in a crap game; is there 
anything wrong with that? 
Winning it in a crap game? 


Sure, 
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A I don't know, 

Q I mean does that mean if you win it in 
that way and somebody gives it to vou as a result -- 
assuming we are in a place there is no law against gambling 
don't you have good ownership, the right to possession 
of that Treasury note? Isn't it yours? 

A It is yours because you have possession, 


Q Supposing you have inherited it from your 


uncle, he dies and there it is, it is vours, You have 


it, don't you? 
A Right, 
0 You get title to a Treasury note by having 
the l'reasury note in your possession, isn't that right? 
A You have possession, you don't have title, 
But you do have possession? 
A Right. 
Q Now, what do you see as a distinction in your 
mind between possession of a note and title to the note? 
A He could have picked it up off the street 
before he came into the bank, He has possession, 
Q But it is not his, 
A But it is not his. 
Whose is it in that situation? 


The fellow who lost it, You see, you are 
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trying to compare a bank with a broker, Most banks 


tell people to go to brokerage houses to sell them, 

Q Are you saying that banks generally 
in the business of dealing in securities? 

A I didn't say that, Byting and selling 
for customers, 

Q Apart from any dealing -- let's make it clear 
now -- we are not taliing at all about anv transac- 
tions which the bank engages in for its own account, 
Banks, we know, make investments from time to time of 
their own money and we are not talking about that at 
all; we are talking only about transactions which banks 
engage in for customers, In that context, was that 
your testimony, that banks don't engage in this busi- 
ness? 

A On a restricted basis we don't buy and «11 
for everybody. 

Q It's a courtesy which they perform for cus- 
tomers? 

It's a courtesy which is extended, sometimes 
with a fee. 

And sometimes not? 

Sometimes not, 


And it is extended to depositors from time 
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to time, depending on who they are? 

A That's right, 

Q And is it also extended to individuals who 
are affiliated with corporate accounts? 

A It might he, 

c@) I see from the statement of your background 
that you have been involved with banks in many parts of 


the city. liave you in your experience found it to 


be uncommon for an individual to work in one area and 


live an another area? 

A It's not uncommon, 

Q In such a situation, such an individual 
would normally be where he works during banking hours, 
would he not? “3 

A Right. 

Q And therefore it would not be unusual for 
him to want to do his banking transactions where he 
works rather than where he lives, is that correct? 

HR, JULIEN: Excuse me, 

Where he maintains -- 

MR. JULIEN: Just a minute, Is counsel 
addressing h imself to this case? In whichcase 


there is no proof that this man does any work or iid 


any work in the area where this bank was located, All 
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of his accounts, those two, are Brooklyn addresses, 
No’edy claims that he was on a day-to-day basis at any 
so-called credit union, which meant One night a week, 


Where does this come from? 


THE COURT: I am going to sustain the 


objection. 


MR, HARTs Subject to connection, your 


Honor, may I have it in? He was in the bank fre- 
quently, your Honor, 

THE COURT: I agree he was in the bank 
frequently, but the point is he wasn't in the bank fre- 
quently with respect to his own account, That is not 
in the record, He was in the bank frequently but with 
respect to small accounts, 

MR. HART: That's correct, 

rR. JULIEN: And nothing about his working 
in the area, nothing. 

THE COURT: We have nothing in the record 
so far as I can see, Both witnesses who were employed 
by the bank couldn't ideutify where he worked or what 
he did. 

MR, HART: Well, of course, Mr, Santoro 
was not an officer and did not have that relationship, 


THE COURT: ir, Kayner couldn't either, 


SOUTHERN OISTRIC] COUNT HE PORTERS, U.S. COURTHOUSE 
FOLEY SQUAHE NEW YONK. N.Y. CU ? 4880 


JA5 23 


Sixt-cross 463 

MR. UARTs ir, Kayner said at the time 
he was sure that he knew whatever the bank knew about 
Mr. Mazzochi, and lr. McGraw and Mr. Gulotti in their 
depositions explained he wasn't in the bank frequently, 
on their depositions, 

HR, JULIEN: You are saying he works in 
the neighborhood, That is a fact which appears no- 
where in this case, 

@) Is it unusual for an individual to want to 
engage in banking transactions in a place where he spends 
a considerable amount of time during banking hours rather 

_ than at his home, 

MR, JULIEN: I have to object to that, 

THE COURT: i will tet it in, What 
difference does it make? 

NR, JULIEN: That sounds as though he was a 
security guard, 

THLE COURT: It has nothing to do with 
this case, but what difference does it make? It's 
not unusual, 

THE WITNESS: It's not unusual. However, 
he diin*s pave an account there, a personal account, 


ra) Correct. 


\ Okay. I just wanted to establish that, 
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Q When you say you want to establish it, you 


mean you want to make it clear -- 


A That it is in my mind that he was a non- 


depositor. 

Q -- that is what you were told in forming 
your opinion? 

A Yes. 

‘a We come back to what you believe the bank 
should have done when Mr. Mazzocni came in with the $10,000 
note and said it's his family's and he wants to sell it, 
and you say that they should have told him to please 
go to a brokerage house or go to whatever your family 
lives? 

A Not him, they. 

Q They are not there, iHe*s the only one 
that they are talking about. 


A "Tell your family," or whoever owns the 


Q The officer of the bank is sitting talking 
to lir. Mazzochi. He's the only one who is there, 
And he says, “I'r here to sell this for my family." 

So the officer can only talk to lir, !lazzochi, and is it 
your testimony that the bank should have said to Mr, 


Mazzochi at that point, “We don't do this kind of busi- 
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ness, we don't want to do this for you. Take it to 
a brokerage house or ask your family to sell it 
wherever they bought it"; is that what you are saying? 
A I would say it a little differently, I 
would say, “Tell your family, whoever owns the bonds, 
they should go to the broker,” 
He has no authority to sell these bonds, 


or this bond. 


would be required beyond whoever in his family did 
have the right saying to him, "Please sell the bond for 
me"; wouldn't that give him authority? 

A I would not have accepted it, We are not 
in the brokerage business and they should take that bond 
to a brokerage house or their own bank and sell it, 

THE COURT: I think at this point we will 
suspend, gentlemen, until 10 o'clock: !londay morning. 


(Adjourned to August il, 1975, at 10:90 


) In order to get authority to sell the bonds, | 
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(Trial resumed.) 

THE COURT: All right. 

MR .HART: Before the witness takes the stand. 
your Honor, may I, with the Court's permission. substitute 


for Plaintiff's Exhibit 16 the originals from which the 


copies were made because the backs of the originals weren't 


copied and Exhibit 16 therefore doesn't reflect the back 
of the documents. 

MR. JULIEN: I have no objection. 

MR. HART: May the record note that we are 
physically making that substitution. 

THE COURT: Yes. Mr. Halpern, I assume you 
have no objection. 

MR. HALPERN: No, none whatever. 


THE COURT: All right. All right. call the 


witness. 
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sms te penrnneheneeune sins: 


FRA WX W. 3 x fT resumed. 


CROSS- EXAMINATION (oont inued) 
BY MR. HART: 


Q Mr. Sixt, doyou still have in mind the facts 


that you had outlined to us on Friday which had been 


told to you by the attorneys for the plaintiff and which 


formed the basis for the opinion which you expressed? 

p> Yes,sir. 

@) Now, it is my recollection that you said, in 
general, that in a situation Such as the one we are discuss~ 
ing where a person asks the bank to sel] Government bearer 
Securities, each transaction must stand on its own. 


You Said that, J believe. a number of times. 


A I did. 


0 And in talking about the first $10 00¥ trans- 


action that the bank engaged in with Mr. Mazzochi, I believe} 


i 
H 
; 
i 
j 
it 
ii 
st 
a 
i 
{ 
} 
' 
‘ 
{ 
i 
i 
| 
| 
} 


you said that you would not have executed that order if 


you were the banker making that decision,is that correct? 


A That's correct. 


@) Now, that was a request by Mr. Mazzochi for the 
bank to sa2 the treasury note for him. correct? That is 
. : 
the fact that you were dealing with when Mr. Mazzochi 


walked in and asked the bank to pleaee arrancge for the 


————————————_—_—_ 


aeeremer-enmenenetie nceamntma ae 
—— 


Sale for him? 
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Right, 

If he had come inte the bank and asked the 
bank to buy the note from him directly, would your answer 
be the same, that the bank shouldn't have bought the note 
from him? 

A I would have required proof of ownership in 
view cf what I said before: No account seemingly not 
too much in the way of assets. 

But let me add this. I think you said before 
that we rejected him even tl. ugh he was with the bank 
sO many years. You do not do it that way. You do it 
tactfully. You don't want to embarrass the customer or 
whoever is coming in there. We are not compelled to sell 


securities. It is a favor. They go to brokerage houses 


to get securities. It is not a day-to-day thing <t most 


branches. 

Oo Well, would that really be then the reason for 
your refusal to do it, that banks don't do that sort of 
thing? I mean, is that a major part of it? 

A Well, the major part is you have to ascertain 
the ownership for the securities. 

oO How do you ascertain ownership of Government 
bearer securities? 


A For the sale from a broker. 
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experience, which extends over a period of almost 50 


years, you were very familiar with the handling of 


Government bearer securities. 


A Yes. 


} 
believe you told us that in your banking | 
: 
} 
{ 
i 
| 


@) Do bills of sale generally accompany transaction 


involving Government bearer securities? | 

A Not in all cases. It depends again on the case.| 

Q Well, in which case, in which type of a case? 

A Well, customers who have loans with you, secur- 
ities in and out, part of which were Government securities, 
in order to establish a good banking relationship over the 
years, in relationship to the amount of securities -- 

Q I meant -- 

MR, JULIEN: Just a moment, please. May 
the witness respond before he is interrupted, your Honor? 


| 
THE COURT: So far as I know, he hasn't — 
tothe question which was asked. | 


MR. HART: I believe the witness was answering | 
in which case he would ask for bills of sale. , 
Q I mean in which transaction involving Geversnent | 
bearer securities would bills of sale normally accompany 
the transfer of the securities. 


| 
| 
| 
| 
| 
| 
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MR. JULIEN: That isn't the testimony 
that he gave,your Honor. tie didn't talk about accompanying 
the transfer of the securities. He said that it attached 
to a transaction such as the.one we are dealing with or 
that general type, or somebody who doesn't have a personal 
account hasn't established a series of -- 


MR. HART: Your Honor, is it possible to ask 


counsel to state his objection without comments? 

MR. JULIEN: Is it possible to ask counse) 
not to convert the answer to a different kind of a 
question and assume that thet has already been said by the 
witness? He didn't say that. 

THE CCURT: He said that he would ask for a billi 
of sale. He is now asking him whether or not all of 
the transactions in treasury bills we-e accompanied by 
bills of sale. He said no. 

Now he is asking him in which do they and in 
which don't they. 

MR.JULIEN: That question I would not object to. 
If that is the question I would not object to it. 

THE COURT: That is the question. 

MR. HART: Your Honor, may I request the 


Court to ask Mr. Julien to state the fact that he has an 


objection without trying to comment on what he thinks I 


recente 
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should or should not be asking. 


MR. JULIEN: It is a pretty lave stage for him 


to be asking that. 


THE COURT: I am asking of all three parties 


that you conduct yourselves in that fashion. 


MP. HART: Thank you, your Honor. 


Mr.Sixt, do you understand the question that 


pending? 


THE WITNESS: I am trying to sift them. 
THE COURT: In which cases do bills of sale 
accompany purchases of treasury bills. 
A Let me preface my remark. You develop a 
sixth sense when you are dealing with customers and secur- 


itivs, 


| 
| 
| 


MR. HART: Your Honor, may I interrupt the witne 

I believe he is not addressing himself to the question. | 

A There is no standard rule or procedure. liowever, | 

if there is any doubt in your mind, and if the situation | 
as it presents itself requires that you get proof of owner- 


ship, you get it. 


THE COURT: Ask him again. 
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7?) tir. Sixt, I am not addressing myself now to 
a situation iso a person comes to a bank and asks the 
bank to enqage in the sale of a security, and the bank 
is determining what or what not to do. I am r3t talk- 
ing about that at this point. I am talking abou 
situations in which governnent bearer securities change 
hands in the ordinary course of commerce without any 
problens, without any thefts, without anything other 
a normal commercial transaction, one person, or one 
company is transferring a governnent bearer security 
another person or another company. 
Now, in those types of transfers, do bills 
of sale normally accompany the transfer? 
A Not always. 
Q In which situations do they acconrany the 
transfer? 
A I have to repeat myself, It depends on 


the situation. The situation before us would demand 


that you would det a gill of sale. 


‘@) Now, in the situation before us, which I said 
is not one we are talking about, /lir. Mazzochi was not 
asking the bank to buy the Treasury notes from him, 
correct? He asked the bank -- 


HR. JULIEN: Lxcuse me, Even there, if 
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your Honor please, that's not consonant wit! S original 
request, which was precisely that. 


THE COURT: ‘r.Julien, you are voilating 


the rule that I have just laid down. Please sit down, 


MR. JULIEN: These questions require some 
objection, vour llonor. How am I to tell you what I 
have in mind? 

THULE COURT: Please sit down. 

Let me try it again, ‘tr. Sixt, 

Treasury notes, or other types of government 
bearer securities, are issued by the United States of 


America, is that correct? 


A Yes, 
Q Do you know which departnent issues them, 
or which organization? 
The treasury vepartment. 
And is it the Bureau of Public Debt? 
Right. 
‘iow, when the Bureau of the Public Debt comes 
out with an original issue of a aovernment bearer security, 


how does that security reach the hands of the public? 


A They may subscribe to them, for them, through 


banks or by them through a brokeraye house, and one, 


like Salomor, Brothers, one who in a recoynized .bond broker 
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or agent. 

Q You mean when the United States of America 
decides to come out with a new series of bearer securities, 
if you want to buy it, you go to a brokerage house, or 
a bank? 

A Or a bank, 

Q Or a bank? 


A Yes. 


2) Is there any other way? 


A Offhand I can't think of any. 


@) Isn't it possible to buy that directly from 


the United States through the Federal Reserve Bank? 

A As an individual? 

Q Yes. 

A Certain issues, certain issues were permitted 
to be bought that way. They are mostly bought in the 
way I suggested. 

Q I'm sorry? 

A They are mostiy bought in the way I just stated: 
brokerage or banks, 

0 But some can be bought from the Federal Reserve , 
Bank directly? 

A Certain ones may. 4 can't differentiate, 


a) You do not know which ones? 
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A No. 
Q Do you know whether bearer securities, 
bearer securiti.3 can be bought in that way? 
A From a bank or a broker. 
Q From the Federal Reserve Bank? 
A I'm ae sure. I don't know positively, 


O Weill, in your 50 years of banking experience 


have you had occasion to become involved in a transaction 


where an individual did buy directly from the Federal 


| 
Reserve Bank? | 
| 
A No. | 
0 No? | 
A No. 


Q Do you know whether a bill of sale accompanies a 


purchase by an individual from the Federal Reserve Bank? 


A I don't know positively but I know when we 
buy them for a customer through the Federal or its 
subscription, a letter of transmittal accompanies, 

We have to put the name ofthe customer down, the amount 


he wishes to buy. 


the Federal Reserve Rank for a customer? 
A Original subscription? 


Original subscription. 


0) But you say that's when the bank buys fron | 
| 
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A Otherwise it's done through a brokerate house 
or houses. 
9) Let's stay with the bank for a moment, 

You say a letter of transmittal accompanies 
the certificates. That's a letter from the Federal 
Reserve Bank? 

A Well, it‘'s a letter prepared by the Federal 
Reserve Rank given to the banks. 
Q And then the bank delivers that letter to 


its cvstomer with the certificates? 


@) You say that the bank delivers the letter 
of transmittal to the customer with the certificates, 


A No. The customer signs, fills out a let- 


ter of transmittal, which accompanies the bank's request 


to subscribe, You are talking about subcriptions | 

now, because many times they are oversubscribed. In 

other words, someone may subscribe for $10,000 in gonds | 

and only eight will be allotted, | 
Q i gusts that I didn't understand the use of | 

your terminology. When you said a letter of transmittal, 

it would be reallv in the form of a letter request rather 


than a transmittal? 


A Right, 
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Q And that, together with the request of the 
bank, is delivered to the Federal Reserve Bank. Now, 
let us suppose that the customer is able to have his 
order filled, is it notoversubscribed? What does he 
receive back? 

A He receives a bond back from the bank and 
a receipt. In other words, they make up a safekeeping 
receipt and he signs for delivery to him of the bond 
that he subscribed to. 

Q He gives that to the bank -- the receipt? 
The customer gives it to the bank, right? 

A Right. 

Q And the bank gives the certificates to the 
customer, is that correct? 


A That is correct, lie gets a copy of this 


receipt, a copy of -- 


.@) Of what he gave to the bank, he gets a copy 
of that? 

A Yes. 

Q What else does the bank do? 

A Nothing, to my knowledge, 

(9) In that situation, is the copy of the 
receipt that the customer gives to the bank showing that 


he has received it something which he signs himself? 
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Is that what you refer to as a bill of sale? 

A No. It could be -- that isn't a bill 
of sale. It's only when he bought it through a 


brokerage house. The original subscription, which 


would merely indicate that a bond has been delivered to 


him which he ordered, 
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Q In that situation, what proof of ownership 


would that individual have, or what proof would he have 


A If he presented that note, my logical ques-= 
tion is, why don't you go back -- to phrase it differently, 
I suggest you go to the bank that bought them for you. 
He had the receipt. Whatever bank it is, 
(9) Suppose he didn't have the receipt? 
A Well, he knew where he got them, If he didn{t 
have the receipt, he couldn't show proof of ownership, 
I wouldn't take it. 


Q Does the receipt really show proof of owner- 


to his right to possess these notes -- 
H 


ship or does it simply show -- 
A His name would be on it. That's an internal 
question, how they put it on it. There is no standard , 


But it would indicate that bonds were purchased or sub- 


and the bond number, incidentally, the number of the 
bond, 

Q If I am following you correctly, there is 
a document which the customer himself signs which says, 
"I," and he puts his name, "hereby acknowledge that I 
have received from Chase Manhattan Bank," for example, 


| 
scrubed to for his account, his name would appear on it, 
“the following listed government bearer securities,” and 
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he puts down certain numbers, and he signs his name; 
correct? 

A Well, again, each bank has its own forn, 
In my particular bank that would appear on the reverse 
Side which says, “Received the above securities," 

On the front of it it would indicate that 
we bought them for him, or we exercised a letter of 
transmittal for him, for his account, 

Q Do you have any of those forms? 

A No. 

Q This is a document, you say -- 

Q It is similar to what you showed me, that 
letter of transmittal to the broker. It's a window 
ticket. 

19) Are you referring to Exhibit 8? 


A This is a delivery ticket. The other 


would say that “We have delivered to Mr. Frank Mazzochi," 


and in parentheses, if we wanted to put it that way 
"(for a subscription account)," or whatever it was, 
Then he would sign. The reverse side of ours is a 
receipt for the securities, 

Q And that is the document that you are refer-~ 
ring to when you talk about proof of ownership or proof 


of right to possession in that situation, is that cor- 
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MR, JULIEN: Do I understand the series 
of questions to be on the question of original sub- 
scription? 

MR. HART: Yes, I am limiting myself 
to a situation where the customer comes to a bank and 
the bank makes an application to the Federal Reserve 
and delivers the notes to the customer with the docu- 


ment which is signed on the reverse, 


A Don't forget, Mr, Hart, in the initial 


subscription he hqd to pay for it, either a check on 
that bank or a cashier's check, 

9) Or cash? 

A He has already paid for it. 


Yes, You can pay for it in cash, can't 


A You can pay for it in cash. 

@) And that document is the proof that you 
are referring to? 

A It is one of the proofs. 

@] In this situation as you have described it 
it would be the only proof, correct? 

A That's right. 


Q When the bank delivers -~ in your experience 
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now, because let's talk about your experience with First 
National City Bank, when the bank delivers the securities 


to this customer, does someone on behalf of the bank 


say to him, “Here are your securities, and here is a 


cepy of your receipt, and don't lose the copy of your 
receipt because without it you will not be able to 
prove that you have the right to have these certificates"? 


MR. JULIEN: I object to the form. 


No. 
THE COURT: Overruled, 
say that, do they? 

A a very good reason. You assume 
that the people know that. People who buy securities 
are usually knowledgeable, 

9) And you would assume that a knowledgeable 
person would be aware of the fact that if he did not keep 
this receipt then he would never be able to persuade 
anybody that these bearer certificates are properly 
his, is that it? 

A No, that is too broad. 

a) You said the bank does not tell its 
customers to keep this receipt. If it is such an 
important document, why not? 


A You make it so broad, When you have 
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securities -- if I have securities 1 attach the bill for 


income tax purposes either directly to my securities or 


I put them in my safety deposit box. You need it for 


tax purposes, right? You don't tell them directly 
the way you put it. 

QO You don't? 

A They are securities, You say, "Put these 
in the safe-deposit box." 

Q But you don't say put the receipt in the safe- 
deposit box. Is there any instruction which advises 
the customer of the bank it is advisable to keep the 
receipt with the securities? 

A No. 

@) In your experience, most of your customers 
keep the receipts with the securities because they recg- 
nize <-- 

A Either with them or ina safe place. 
would assune so, 

Q In your 50 years of banking experience have 
you had occasion to take government brarer securities 
from customers for one reason or another? 

A Yes, 

Q What were some of these reasons? 


A Either to sell them, put them up as 
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collateral. In many cases where they want to put in 
a bid for a contract they either put in a certified 
check or government bonds. 

a) You mentioned taking notes as collateral. 
Coming back to Royal Bank's transaction with Mr, 
Mazzochi you had expressed your opinion with respect to 
a situation where Mr. Ilazzochi asked the bank to sell 
the notes for him, and you expsressed your opinion with 
respect to a situation where Mr, Mazzochi might ask the 
bank to buy the notes directly from him, Now, you 


the security. If lir. Nazzochi 


had asked the bank to lend him money and take these 


notes as collateral for the loan, would your opinion about 


what the bank should have done in this transaction 
remain the same? 

A It would. I just want to go back to 
what you said, to buy them directly from him, The 
bank does not buy directly from hin, they buy or sell 
through a broker, The sourse of the funds from those 
securities came from a brokerage house, not directly 
from a hank. 

Q You mean in the situation involved in this 


action? 


A That's right. 
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Q Let me say, iir. Sixt, that if you nod your 
head one way or the other, the reporter does not get 
your answer. It is necessary to say yes or no, 

That's why I sometimes hesitate to give you a chance to 
say it so the reporter can take it down, 

But you said then that whether it was a re- 
quest to sell the securities or a request to take 
securities as a collateral for a loan, it doesn't really 
make any difference, the situation remains the same, 
and your opinion would be the same, correct? 

A Right, 

Q In those instances in which you were taking 
government bearer securities from a custuner during your 
50 years of banking experience, either to sell or as 
collateral for a loan or as collateral in connection 
with a certified check or a bid, in those situations 
did you ask your customers for this bill of sale that 
you have mentioned? 


A It depends on the situation. If you ahv 


have had a customer for 30 or 40 years and your file 


indicates, from financial statements and antecedent 
information, that this is a man who would have this type 
of security or this type of asset, you might not in 


those circumstances esk for a bill of sale. 
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Again, each case, as I have mentioned befor, 
is an individual case, 
Q Each transaction stands on its own. 
have said that. 
A That's right. 
@) Now, have you had occasion to ask for a bill 
of sale from a customer? 
A Yes, sir. 
Q Would you tell us in what circumstances 
and when? 
A When? The when is what bothers me, 
Over the years, but not too frequently, we have had 
people come in with large amounts of securities and I 
would ask for a bill of sale because they didn't bear 
any relationship to the apparent net worth as evidenced 
by what we had on record in the bank, 


oO Governnent bearer securities? 


A Government bearer securities. 


Q And what type of a document did you ask for? 
A A bill of sale. A financial statement. 
Q Let's take them one at a time, Let's 

take a bill of sale. bid you ask for bills of 


sale? 
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Q And what did you get? 
A I got the broker's confirmation, which would 
give his name, amount of securities purchased. 


(@) So then nobody ever gave you one of these 


receipts from a bank, for example? 


A No. 

‘@) Would that have satisfied you? 

A Again, depending upon the situatioi, I would 
say yes, that would have satisfied me, 

Q So you say then that in your experience you 
have had occasion to ask the customer for a bill of sale 
involving government bearer securities, and you received 
a broker's confirmation slip? 

A That's right. 

Q And that satisfied you that the customer who 
was presenting these securities had the right to possess 
them or had ownership of them, is that correct? 

A Yes, 

Q What is it, a broker's confirmation slip that 
establishes that the person presenting it has a right 
to possess the securities which he has presented? 

A A broker's statement or a bill with his 
name on it and describing the security, 


Q Yor e taiking about the document which 
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a customer of a brokerage house receives when he 


makes a purchase which tells him what he has bought 


and how much he owes the wrokerage house, .s that cor- 
rect? 

A That's right. 

Q You say this describes the securities and 
has the customer's name on it? 


A That's right. 
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re) liow does it describe the securities? 
A Well, there are two columns in most broker's 


Statements. One is bought, and one is sold. And under the 
bought they will put the amount of securities -- the 
description of the security, 10,000 U.S.treasury notes, 
with the maturity, the amount of money involved, the 
total amount paid by the customer for the purchase of 
these securities. 

Q And that is sufficient evidence for you that 
the person presenting the confirmation slip has the right 
to possess these securities? 

A I would like to go back. Are you making it 
general or someone that comes in on each individual trans- 
action? Anybody who walks in off the Street I wouldn't 
accept that. I wouldn't accept that from anybody coming 
in off the street. 

Q What would you want from somebody coming in 
off the street? 

A I wouldn't take the order. I wouldn't enter- 
tain it. We are not in the brokerage business. 

Q In order then to entertain an order like this 
you would have to have a reason to provide a service to 
someone you know, is chat correct? 


A A customer, Not someone I know. 


| 
| 
t 
| 
| 
' 


| 
| 
| 
| 
| 
| 
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Q We discussed what a customer means on Friday, 


and you said that a customer is a person who has money on 
deposit with the bank, Andyou said that a person who is 
affiliated with a business which is a customer is not a 
customer, ut nevertheless can have business dealings with 
the bank in that capacity as a person affiliated with 

a customer. Correct? 

A Correct. 

Q Now, a person in that latter category, which 
if you will accept the terminology just for identification 
purposes, we can call an affiliated customer -- can we 
call him that just so that we know that we are talking 
about somebody different from a customer, but not someone 
who has just walked in off the street -- can we do that? 

A Right. 

Q Would an affiliated customer be someone for 
whom you might be willing to perform this type of service? 

A I might. 

Q If you were dealing with an affiliated customer, 
would you accept a broker's confirmation slip as proof that 
the affiliated customer had the right to possess or had 
the ownership of the certificates which he was presenting 
to you? :. 


A Again, depending upon the situation, the amount 
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of money involved. 


Friday, the amount of money involved WTA detiendnn 

whether or not you would engage in the transaction at all? 
MR. JULIEN: I object to that. May I tell 

you why? 


THE COURT: Yes, Why? 


2) If I understood your testimony correctly on | 


MR.JULIEN: Because it is not my recollection | 
of the testimony. I think that counsel has stated it | 


in much broader lines than did the witness. 


MR. HART: I will withdraw the question and 


ask the question, if I may. 


Q In considering the amount of money involved. 


does that go to the question of whether or not you will 


customer? 


| 
engage in the transaction at all with the affiliated | 
A Yes. | 


Q Assuming that you have decided, weighing all 
the facters, that you would like to engage in the ie 
with the affiliated customer, then would you in addition 
require some proof of ownership or right to possession of 
these bearer government securities? 


A Yes. 


@) In such a situation,would a broker's confirmation 
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slip be satisfactory proof of ownership or right to 
‘possession? 

A A broker's statement would be -- I would give 
that careful consideration. 

Q I assumed that you would be giving everything 
careful consideration. 

A Yes. 

Q The question was, would the broker's confirma- 
tion slip be for you satisfactory proof of ownership or 
of right to possession of the certificates which the 
person whose name appeared on the confirmation slip was 
presenting to you? 


A In the first ten, I would have accepted it. 


Q We will come back to Mr. Mazzochi and the Royal 


National Bank, but I want to find out in your view how bankers 
generally operate. 

You have heen in the banking business for 50 
years, Or you were in the banking b:siness for almost 50 
years, and you said that you engaged in many of these 
transactions ower the years. Now, in your capacity as 
a very experienced banker -- 

A Mr. Hart, you said many of these transactions 

dealing with Government securities. 


Q Yes. 
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A Not necessarily coming in to buy or sell. 
I took them as collateral. 

Q Did you engage in the transactions where you 
bought and sold Government bearer securities? 

A Most of these originate through the sale 
of securities that were pledged as collateral for the loans 
Most of them. 

Q In the situation where the loan is defaulted 
or not paid for one reason or another, the bank is called 
upon to use the collateral, is that what you are saying? 

A No. The customer came in. He may have bought 
the bond at a depressed rate and now they take a profit, 
or they decide the return isn't good enough so they sell 
the Government securities and liquidate the loan. 

Q At that time, though, you had already taken 
the security from the customer, is that correct? 

A That is right. 

Q And that is the situation where you take the 
collateral -- I am sorry, where you take the security as 
collateral for a loan, and you say you engage in many 
of those transactions? 

A That is true. 


@) Did you engage in many transactions over the 


years involving the straight sale of Government bearer 
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securities without first taking it as collateral? 
A I had many transactions in that line. 
Q Of that type? 


A Of that type over the years. 


Q Over the years. Well, 50 years is a long time. 


A Over the years we had a lot. It wasn't a 
day-to-say Situation,though. 

Q Well, you already said, 1 believe, that banks 
aren't brokerage houses. 


A That's right. 


; 
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@) So when they performed this function of | 
selling a security for a customer, it is a service? | 
MR. JULIEN: Aren't we repeating a great deal? | 
THE COURT: Yes, we are. It is very repetitious | 
Mr. Hart. | 
THE WITNESS: Mr. Hart, may I say one thing? | 
Regarding oe buying and selling securities . for. the | 
| 
account of customers, the prime reason that I have gathered | 
is that customers want the assurance that the securities | 
they buy will be received and the securities that they 
sold the bank would be responsible to get that money to 
them, and they don't mind paying -- we get 20 per cent of 


the broker's commission, and they don't mind paying that 


: 
| 
for the securities that they get in delivering securities of 

moneys to purchase or sell securities. | 
Q You mean First National City Bank got 20 per cedt 

' 

of the broker's commission as its commission, is that | 

' 

whatyou are saying? | 


A That's right. 


Q And that is when it rendered a service for a 


A Right. 
The commissionw would be waived. 


TI show you Exhibit C and ask you whether this 


| 
customer, or an affiliated customer? 
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is the type of broker's confirmation Slip that you say 
would be proof of ownership or right to possession of 


certificates? 


A Not this one. 


A Becausé this is theRoyal National Bank. 

Q I didn't mean that particular document for 
the particular customer. 

A If the name of the purchaser were in here, then 
this would be an accepted broker's statement. 


@) And if someone presented such a slip to you 


: 
| 
| 
| 
| 
| 


and his name appeared on it, and he himself presented 

Government bearer securities of the same issue, would you ! 

therefore be satisfied that he had the right to possess | 

or own the certificates he was presenting? | 
| 

A Again, I have to repeat: Each situation is 

an individual one. I would have to know the party 

presanting it. I must have had to have known him for 

quite a while. 


9) Please make the assumetion that ycu have known 


| 


engage in this transaction with him; now, with a énemnentl 


him for more than a year, and he comes in and you want to 


of the sort of which Exhibit C is one, would that satisfy 


you that this man had the right to possession of the 
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certificates which he brought in, the certificates were 
of the same series reflected on the slip? 

A 

Q Now,on that slip, does it anywhere reflect the 
certificate number? 

A No, Sir. 

Q Then, does that slip reflect anything more than 
a transaction in a series of Government bearer securities? 


A I don't follow the question, Mr. Havt. 


Q Would a slip of that type do anything more than 


indicate that the person involved in the transaction had 
engayed in.a transaction involving Government bearer 
securities of the series reflected? 

A (no response.) 

Q Would it show anythiny more than that? 

A No, 

Q Would it show anything with respect to the 
particular certificates which he was bringing in? 

A No. 

MR.JULIEN: You mean the number or the 

series? W hich? 

Q The particular certificates bearing the par- 
ticular certificate numbers. 


A It doesn't give the certificate numbers. It 
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gives the due date and the rate of the bonds. 
THE WITNESS: You know a very -- 


Q Excuse me. Do you know in what denominations 


A Treasury notes are issued in 10-- it depend 


Now let me go back a little bit. 


Government treasury notes are issued? | 


Bills are 10,000. That is the minimum. 
Treasury notes may be anywhere from one to | 
10,000, depending upon the need of the Treasury at the time | 


i 


There are many $1000 treasury notes. The Government | 
bonds are $1000 denominations. | 
@) Let's stay with treasury notes because that is | 

what the slip that you are holding, for example, relates | 
tc U.S. treasury notes series A 1970, 50 per cent, is | 
that correct? | 
A That's right. | 

Q Now, the notes you Say are issued denominations| 

of $1000? | 
| 


Three may be five or tens. 


They could also be 100 or a million, can they 


I would imagine so. I am not positive or 


familiar with that. 


Q Do you have any idea of the total face value 


ee ee a ee 


JjA560 
ebb-5 Sixt-cross 499 
of Government bearer seuurities of the series reflected 
on Exhibit C which were outstanding in August of 1966? 


MR. JULIEN: Objected to as immecerial. 


THE COURT: Immaterial. | 
Q The top slip on Exhibit C reflects a transactio 
involving $10,000 worth of Government bearer securities 
of the series indicated, is that correct? | 
A YES, SIR. | 
Q Is there any way of telling whether that was a | 
purchase of ten $1000 note or two $5000 notes? i 
A No. | 
Q Well, if your customer or affiliated customer : 
came in and showedyai one of those slips and he had twenty-., 
two $5000 notes,how wouldyou know that those notes related | 
to that slip? i 
A I wouldn't. | 
Q But nevertheless,you would take it as proof | 
of ownership or proof of right to possession? 
A May I say something Mr. Hart? 
Q Please answer my question. 


Yes. 


MR. JULIEN: Just a moment.Evidently the 


witness is attempting to complete an answer. 
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THE COURT: Wait a minute. I don't want any- 
thing volunteered from the witness. You can do whatever 
you want when your turn comes. This is cross-examination. 
THE WITNESS: Your Honor -- 
THE COURT: No. 
@) Now, let's return now to the. transaction with 
Mr. Mazzochi and Royal National Bank, and you nad said that 
on the facts that you understood, the bank had regarding 
Mr. Mazzochi, that inyour opinion the bank should have 
refused to engage in this transaction for Mr. Mazzochi, 
is that correct? 
A That's correct. 
Q And is the essential reason for that that when 
Mr. Mazzochi came into the bank in early August of 
1966, the bank didn't have sufficient knowledge about Mr. 
Mazzochi to justify a transaction of this sort? Is that 
the basis for your opinion? % 
A No, sir. 
MR.JULIEN: Just a moment, please. 
THE WITNESS: Oh,I am sorry. 
THE COURT: He hasn't answered it. 
(@) What was the basis? 


A That was one of them. He said they didn't 


belong to him. le said they belonged to his family. 
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@) So you say that the fact that they didn't 
know about him was one and that he said they belonged to 
his family was another? 

A Right. 

Q What else? 

A Welt, that's it. 

Q Those two? 


A Yes. 


6) Do you thinkthat it might change your opinion 
if the bank had known more about Mr. Mazzochi? 
A No. 


0 Would the nature of any reference that the bank 


in your view? 
A No. 


: | 

had received about Mr. Mazzochi have made any difference | 
| 

Q Do you know that Mr. Mazzochi was an officer | 

i] 


of a credit union? If the bank had been informed by 
the credit union that Mr. Mazzochi had to be approved by 
the State BankingDepartment in order to serve in that 
capacity,would that make any difference in your view? 


A No. 


and said that these notes belonged to his family and he 


wanted to sell them for his family, the bank-should not 


{ 
| 
Q Your view is that because Mr. Mazzochi came in | 
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have dealt with him? 
A That's right. 
Q I kelieve on Friday you said that you would.hav 


asked for authority from Mr. Mazzochi -- I am Sorry. You 


would have asked Mr. Mazzochi to furnish you with authority 
from his family for him to sell the notes. | 
Now, was I mistaken or did you say that? | 


I don't remember having answered that in that 


Q So you are saying then that because he said ead 
! 


| 
| 


belonged to his family, the bank shouldn't have dealt with 
him? 

A That's right. 

Q And anything the bank knew about him wouldn't 
make any difference? 


A That's right. 


Say they belonged to his family, but rather said that 


they were his. 


Q I ask you to assume that Mr. Mazzochi didn't | 


MR. JULIEN: I object to it. 

THE COURT: I sustain the objection. 

MR. HART: Your Honor, the deposition of Mr. 
McGraw, the deceased Mr. McGraw, with respect to the 


fourth transaction would reflect that Mr. Mazzochi said 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHON 


JAS64 
ebb-9 Sixt-cross sig 
the notes belonged to him and we will be putting into 
evidence an affidavit which the bank obtained fron Mr. 
Mazzochi saying that the notes were his. 
MR.JULIEN: Mr. McGrew doesn't come into 
the situation until September 9, if your Honor please, 
and the only time the affidavit is taken is after receipt 
of all the bonds when they put the 70000in the suspense 
account. It is not the same thing at all. The testimony | 
of that first credit officer is very cc? .~ on this point. | 
MR. HART: On the first conversation, your | 
Honor. : 
MR. JULIEN: On every conversation with | 
respect to these notes. 


THE COURT: All the conversations that Mr. Santo 
MR. JULIEN: Santoro and the credit officer too 


three transactions. I am going to revise my decision, 
because the testimony contains such information on the 
examination. 


Ask it again. 


THE COURT: Well,..only with respect to the soe 
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Q I ask you now, Mr, Sixt, to assume that 

Mr. Mazzochi did not Say they belonysd to his family 
but said they belonged to himself, 

THE COURT: in the context of the fact that 
this was his fourth transaction? 

MR. JULIEN: Yes, 

MR. HART: Or perhaps his third, Be 
THE COURT; Third or fourth, 


a Now, I ask you <= 


the 10? 
THE COURT: | There were four transactions, 
right? 
THF "NESS: Right. 
THE + Ts 10, 60, 70 and 70, 
MR, JULIEN: 126 
VHE COURT: 72 was the last one, 
‘What we are saying is, assuming that he came 
in on the third transaction, you had done the first two : 


already, and then he said to you, these notes belong to 


me, what would your reaction have been? Would you 


have gone through with the third and fourth? 


A I would not have gone through with the second, 


A You mean the one starting with $60,000 or 
THE COURT: That's not the question, 
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We are asking you this question as an expert. You have 
gone throuth the first two, 

THE COURT: What would you do on the 3rd 
and 4th? 

THE WITNESS: I wouldn't | ave taken it. 

THE COURT: Why? 

THE WITNESS: Well, after the second one 
X knew I made a mistake, I was sure I made a mistake 
because the amount of money involved did not Clearly 
indicate to me that this was a man who had that kind 
of money. You have to use duediligence, It's an 
inusual cash transaction, It all boils down to 
that. 


Well, now let's take these names one at a 


With respect to the first $10,000 transaction 
where he said it belonged to his family you said you would 
not engage in that transaction with him regard 
what you knew about him? 

A Right. 
Q Now, with respect to the third transaction, 
assuming he came in and said, “Those notes belong to me," 


then you say that you would not have made the transaction 


because you didn’t know enough about them to justify this 


JA567 


eba Sixt-cross 
advice, is that correct? 

A Yes, 

THE WITNESS: Your Honor, I have to get 
something clear in my mind, You are asking me about 
the third transaction when I tell you I wouldn't engage 
in the second transaction. I can't put myself in the 
position of having made that error when we presented the 
third 60, or whatever it was, 

Q The error being having sold the notes for 
Mr. Mazzochi when they said they belonged to his family. 

A That's No. l. 

And No. 2, the amount of money invoived. 

Q But the amount of money involved depends 
upon what you know about Mr, Mazzochi and you said it 
doesn't matter that you know about Mr. Mazzochi, 

MR, JULIEN: Objection. ; 

THE COURT: Sustained, 

Q You made reference to an unusual cash trans- 
action. What did you mean by that? 

A Well, the control of currency in the Federal 
Reserve Bank requires that unusual cash transactions 
be reported, These are transactions which are large 
and disproportionate as to the person or persons engaged 


in these cash transactions. 
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Q Where does the cash transaction come into 
play in the situation where a customer or affiliated 
customer presents government bearer securities? 

A It comes in when he draws it out. 

Q He doesn't draw it out until you have agreed 
to accept it? 

A The -- 

Q You said that. 

MR, JULIEN: If there is a question, I 
should think there should be an answer before you proceed 
to the next question, 

Read the question. 

(Question read.) 

It came in when he drew the cash out, right? 

However -= 

MR, HART: Can I ask him to stop at the 
“However “? 

THE COURT: Yes, 

Q Mr. Sixt, the unusual cash transaction -- 
the one you are talking about -- happens after the notes 
are sold and the proceeds are delivered to the account 
of the customer, is that correct? 

MR. JULIEN: I object to that, May I 


tell you why? 


| 
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THE COURT: Yes, 


MR. JULIEN: You may recall the testimony 


first of the customer's desire to have cash at once, 


and secondly, of his having secured approval of a cash 
check even before the second series is accepted, On 
August 8th he already has a cashed check signed by an 

officer of the bank so I don't think that the question 


is compatible with the facts, The customer's desire 


ons + needtenrannnen 


to cash was immediately made known both from the original 
way he wanted the transaction handled and from the fact 
that a check to cash was drawn even before the account 
was opened, 

THE COURT? I will allow the answer, 
Overruled, 

Read the question back, 

(Question read. ) 

A Right. 

Q - So, therefore, at least in the first 
transaction, any kind of cash transaction would not be 
a factor in your opinion, is that true? 

A This is the 10,000? 

Q 10,000, 

No. 


Now, the 60,000, which was the second trans~ 
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action -- I mean with respect to the 60,000, which was 


the second transaction -- are you saying that with respect 
to that transaction, whether or not the customer wanted 
the money in cash would be a factor that you would con- 
sider? 

A Yes. I wish you would let me put in the 
"however." 

Q May I ask the fact that he wanted it in cash 
would be a factor in your consideration? 

A Oh, that's a most unusual request. 
have never had anything like that. 


Q You have never had anybody who wanted 


A No. 

Q Supposing the customer had requested a bank 
check payable to his order for the proceeds of the trans- 
action, would that be unusual? 

A *- It would be unusual if he were not a depositor. 

Q Does that mean it would hot be unusual if 
he were a depositor? 

A That's right. 

Q What would make the request unusual if he 
were not a depositor? 


A Well, initially, let me say this, I wouldn't 


a 
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have even considered the transaction if he didn't have 
an account, 

Q And therefore how he requested the proceeds 
would not really make any difference? 

A If he opened an account, they might have opened 
for him if they so desired, 

Q When you say that it would be unusual for 
him to request the money in the form of a bank check, 
if he were not a depositor, were you really saying that 
you would not have dealt with him if he were not a deposi- 
tor? 

A You mean Mr, Mazzochi? 

Q I mean any customer, 

A If he weren't a depositor I wouldn't have 
engaged in the transaction, period. 

Q I don't mean to get you into inconsistencies 
inadvertently but you did Say that you would engage in 
a transaction like this for certain affiliated customers, 
depending on the cricumstances, is that true? 

A That's right, 

Q Would that be true even if they were not de- 
positors? 


A When you asked the question “anyone not a 


depositor,” you didn't use the word "affiliated," 
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Q Okay. I amend that and say an affiliated 
customer who is not a depositor, for such a person 


would you engage in a transaction involving these 


A Yes, depending upon the individual situation, 

Q And if he had asked for the proceeds in the 
form of a bank check, would that be unusual? 

A It would be unusual. 

Q iow would he ask for the proceeds if he weren't 
a depositor? 

A That's where you use your selling technique, 
You would open an account. 

Q You would ask him to open an account to try 
to get a new customer for the bank, is that correct? 

A Right. 

Q Did First National City Bank have a manual 
of any sort which related to transactions of this 
type? 

A No, They tell you how to buy and sell 
securities but the proof of ownership is an individual 


situation. That is prudent banking. 


Q Did dealing with an individual customer or 


securities? 


an affiliated customer who may open up an account, if 


you can handle the transaction for him, does the bank re- 
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quire a financial statement? 

A No, 

Q Does the bank require any information re- 
garding assets of this customer or affiliated customer 
other than assets which are on deposit with the bank? 

A No. 

Q If a man has a lot of money, if he is 
permitted to open a small account -- 

MR. JULIEN: Excuse me Just a minute, 

THE COURT; He answered the question, 

MR. JULIEN; If he had answered without 
the intervention of one word, it becomes a different 
answer, 

THE COURT: He answered the question, yes, 

Q If a mau is weaithy and has accounts in 


many banks, would you nevertheless permit him to open 


up a small checking account? 


‘*MR, JULIEN: I object to this, your Honor, 
What has that got to do with this case? It is so far 
afield from anything in this case I really think we 
areé going into areas that make no sense here, 

THE COURT: I think it is essentially im- 
material and irrelevant, We are going to take a recess 


at this time, 
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I informed you on Friday that I was 


going to give you broad latitude, I think that I 
have given to, so let's get down to the essentials 
at this point, 

All righke, - We will take a short recess 
at this time, 


(Recess, ) 
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Q Mr. Sixt, in discussing earlier how indivi- 
duals can obtain government bearer securities, you 
mentioned by subscribing to a bank or by purchase from 
a brokerage house, and-you described the type of papers 
that such a person might receive in connection with 
that transaction, 

There are other ways that individuals can 
acquire government bearer securities, are there not? 

A You mean be in possession of? 


Q: Be properly and legally in Possession of, 


Yes. 
Q What are some of those means? 
A They could inherit them, or they could be 


made a gift, made as a gift. 


Q In those situations are there any documents 


which would be in the form of a bill of sale? 

MR. JULIEN: I object to it, your Honor, 
That is not a claim in this case and I think again we 
are going afield. These are not the issues here, 
No claim is made about any inheritance or gift. 

THE COURT: I am going to overrule the 


Objection, 
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A The question eludes me at the moment, 

Q The question is, ina situation where a govern=- 
ment bearer security is acquired by inheritance or by 
gift, would there be a document of any sort that you 
referred to as a bill of sale? 

A There might be, 

Q Like what? 

A Well, in the case of being a beneficiary in 
a will it might indicate in there the government securities 
are to be given to Mr, xX, 


Q So then the will would be the form of bill 


A Yes. 

Q And if someone came in and told you he had 
these securities and he inherited them, would you ask 
for a copy of the will? 

A Again, it depends on -- you mean you want 


&@ yes or no? 


Q Assuming now that you have decided that you 


wanted to deal with the person and it was just a matter 
of satisfying yourself that he was properly in possession 
of these government bearer securities, making those two 
assumptions. 


MR, JULIEN: IT object to that, your Honor, 
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THE COURT: It is overruled, You may 
answer, 
A I have to answer that would depend on the in- 
dividual transaction, 


Q You mean you might ask for a copy of the 


A I might. 


@) How about if che acquisition was by gifts; 


then there wouldn't be anything at all, would there? 


A There wouldn't be anything. 

Q And if you wanted some of this proof you say 
you would ask for == what would you ask for? 

A Again, depending upon the amount involved, 

I might suggest he go to the party that gave it to him 
and complete the transaction where he bought them, 

Q But if you yourself wanted to make this 
transaction because he was a customer or an affiliated 
customer, you said you would want some proof of owner- 
ship or right to possession, But in the case of a 
gift, would there be any at all? 

A I don't think so. 

Q Would ik en that you would not deal with 
this person or would you deal with him without the proof? 


A Again, it depends upon the individual trans- 
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action and the amount involved, 


Q If you felt that you needed proof and the 


man said he acquited it by a gift, then you would 
tell him you would be unable to engage in the transaction, 
is that what you are saying? 

A I might. You see <= 

Q Would you or wouldn't you? 

A You are putting me on a spot. I said each 
transaction was on its own, A five or a ten thousand 
dollar one would be a different transacticn than one of 
60 or 100 thousand. 

Q In 1966, where were you physically engaging 
in the banking business? 

A I was at Farmingdale building up @ new branch, 

Q In that period did you have much contact with 
government securities? 

A We had quite a few subscriptions ~- we 
didn*t do much buying and selling at that time, 

Q | There was some testimony in this case 
earlier that in 1966 the theft of government securities 
was not as prevalent as it became a short time thereafter, 
two or three years thereafter, Is that true in your 
experience? Is that your recollection of the period? 


A Yes, 
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Q As a banker, dealing in negotiable paper 


and engaged in the world of commerce, what would you 
expect to be the reaction of a bank or a broker when i* 
discovered that it was missing bearer securities? 
MR. JULIEN: I object to that. 
THE COURT: I will permit him to answer 
a banker. 
A Would you please repeat the question? 
MR, HART: Read it back, please. 
(Question read.) 
I would be chagrined, that's for sure, 
Would you do anything? 


MR, JULIEN: This I object to, your 


THE COURT: Overruled, 
MR. JULIEN: Outside the scope of direct, 
THE. COURT: Overruled. 

A .. Why do anything? Yes, I would make a tho- 
rough search of every secuity held in the vault, every 
customer's account. 

Q Having determined that you couldn't find -- 

MR. JULIEN: Excuse me, Did you 
finish your answer, sir? 


A I said I would check every security in 
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the bank and recent transactions going back involving 


securities, 

Q Would that be to see if you made a book- 
keeping error of some sort? 

A Bookkeeping or wrong delivery. 

Q But now I ask you to assume you have done 
all that and you have determined, or the bank or broker- 
age house has determined,the security is simply missing 
from the premises, it cannot be located, As a banker, 
what would you expect to be done, if anything? 

MR. JULIEN: I object. 
THE COURT: Overruled, 

A The length of time it takes to verify all 
securities physically depends on the size of the brokerage 
house or the bank and the time. 

9) It depends on the volume of trading in the 
particular security, does it not? 

A Either the ding or that which you have 
in your custody. 

Q But there comes a time when the bank or the 
brokerage house has determined that,having made all of 
their checks, these securities are gone. Now, a8 a 


banker, what would you expect to be the next step to take 
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MR. JULIEN: I object to it, 
THE COURT: Overruled, 
A We would report it to our head office, 
Q Have you ever been in the head office of 
First National City Bank? 
A Yes, As an examiner, 
fe) Do you know what First National City Bank's 
practice was in that type of situation when the head 
office received a report? 
MR, JULIEN; I object to this, 
THE COURT: Overruled, 
A They in turn would report it to the insur- 
ance company. 
Q And stop right there? 
A And probably whatever paying agent was on 
the bond. 
Q These are government bearer securities, so 
who would that be? 
A Your question was not just government 


securities, Your question was all securities, 


@) Let's talk about government bearer securities, 


A I imagine that the head office would write 


MR, JULIEN: I object to what he imagines, 


1 
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if your Honor please, 
THE COURT: I will sustain that, 
Do you know what the head office would do? 
They would report it stolen, 


To whom? 


Who would be the federal authority? 
A U. S. Treasury, Office of the Treasury, 
Q As a banker,not wondering what you should 
do in this type of a situation, but as a banker engaging in 
a transaction and having an opinion as to what other 
banks and brokerage houses would be doing, what would 
you expect a bank or brokerage house to do when such a 
loss was discovered? 
MR, JULIEN: I object. 


THE COURT; It's been asked and answered, 


The federal authority, U. S, Treasury, | 


Your objection is sustained, 
Q ‘If you wanted to find out as a banker whe- 
ther or not the government bearer securities presented 
to you had been reported as missing or stolen, what would 
you do? 
MR, JULIEN: I object to this. Not 
within the scope of the distribution at ali, 


THE COURT: I will let him answer, if he 
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knows, 

A You can't get the information from the 
Federal Reserve Bank, You go to the Office of the 
Treasury. 

And you would inquire there? 


That's right, I have never had occasion 


You have never had occasion to make such 
inquiry? 


A No. 


Q Do you know what was required by the Bureau 


of the Public Debt for the redemption of bearer securi- 
ties upon maturity? 
A Do I know what's required? 
Q Yes, 
MR. JULIEN: To redeem? 
To redeem upon maturity. 
- MR. JULIEN: How is that material? 
THE COURT: It is immaterial, The objec- 
tion is sustained, even though it wasn't made, 
Q Do you know what's required by the Bureau of 
the Public Debt in connection with requests for denominatio 
of exchanges of bearer securities? 


THE COURT: liow is that material? 
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MR, HART: Are you asking ne, your Honor? 

THE COURT: How is that material? 

NR. HART: Because there is no requirement 
that there be any showing of proof of ownership, of proof | 
of right to possession, of anything other than possession 
of the document or the instrument, 

THE COURT: How is it material in this 
case, though? 

MR. HART: These instruments were issued 
by the Department of the Treasury, and I believe that 


the standards applied by the Department of the treasury 


they should deal with the government instruments, 


would have some bearing on the views of bankers and how 


THE COURT; That's a long jump because the 
Department of Treasury has no responsibility to intend 
or other depositors, and so forth and so on. It's 
immaterial, I won't let him answer it, 
‘MR. HART; May I make an offer of proof 
of these two documents, your Honor, marked Exhibit N and 
Exhibit O for identification, 


THE COURT: I presume they will he objected 


MR, HART: They relate to the questions 


I just asked, They are applications for redemption 
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and denomination of exchanges of bearer securities, 
MR, JULIEN: I object, 


THE COURT: I will sustain the objec- 


MR, HART: The record reflects I have made 
the offer of proof? 


THE COURT: 
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Q I would like to read something to you and 
ask you whether you agree or disagree with what I read. 

MR. JULIEN: That is no way to do it. 

THE COURT: What are you reading from? 

MR. HART: I am reading from a letter -- shall 
I state it on the record? 

THE COURT: Yes. 

MR. HART: Dated February 5, 1968, from 
Hi.M, Stevenson, chief of division of loans and currency, 
to Mr.Komoroff, attorney of record for the Plaintiff in 
this action. 

MR. JULIEN: Is this in evidence? 

MR. HART: It is not in evidence. 

THE COURT: All right. Read it. 

MR. JULIEN: If your Honor please, he has shown 
me what he intends to read and once again it bears on the 
Same subject your lionor has just excluded, and I don't 
think it has any pertinence. 


THE COURT: He can read it, and you can make 


| 
| 
| 


your objection, which I will then rule on. 

Q “Bearer securities comprise more than 90 
per cent of outstanding marketable Government obligations 
and under generally-recognized principles of law good 


title to unmatured bearer securities will pass by delivery 
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to a purchaser in good faith for value. They are 
issued primarily for the convenience of those persons who 
desire easily negotiable securities and in view of 

the great volume of transactions in such securities and 
the need for their immediate marketability the Treasury 
Department and the Federal Reserve Banks and branches 

do not and cannot assume any responsibility whatever to 


investigate title to them when they are presented in 


regular course, nor are banks and security dealers required 


te do so." 

Now, I ask you, Mr. Sixt, do you agree with 
that statement? 

MR. JULIEN: I object, if your Honor please. 

THE COURT: The objection is sustained. 

MR. HART: On the same ground as the previous 
questions and offer, your Honor? 

THE COURT: No. I am sustaining the objection 
on the ground that this letter, or a copy of it, or some- 
thing like it, is already in evidence. 

MR. HART: No, sir. There i3 a letter in 
evidence -- 

THE COURT: I recollect reading something that 


is very similar to it, and I think it is repetitious. 
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MR. JULIEN: If I am not mistaken I think that 
is the one your Honor said he was exerting his discretion. 


THE COURT: Yes, 


Similar language, but not a letter in evidence that contain 
the exact language at the end of this paragraph, namely 
the words "Nor are banks and security dealers required 


to do so." 


MR. HART: There is a letter that contains | 
| 
j 


I believe that that is a material difference, 
and I renew the offer. 

MR, JULIEN: Entirely apart from that, if your 
Honor please, passing for the moment if it is in or not, 
it is for the Court and the law to decide what the duties 
are of the parties and not some ex parte statement by some 
Government official. 

THE COURT: Yes. I aiso agree with that. 

MR. HART: I do, too, but the witness is 
giving testimony on that very subject. 


THE COURT: I sustain the objection to the 


MR. HART: I make the offer of Exhibit P for 


identification. 
THE COURT: You have made the offer, and the 


objection is sustained. 
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Q I kelieve you have said, Mr. Sixt, that it 
seemed suspic.c.us to you as you heard the facts described 


on the transactions between Mr. Mazzochi and Royal National 


Bank that Mr. Mazzochi withdrew the proceeds of the sale | 
| 


almost immediately, is that correct? 

A I don't know if I used the word "suspicious" 
but it is pretty much the same, yes, 

Q Once the sale had taken place and the money 
had been credited to Mr. Mazzochi's account, is it not true 
that he could have withdrawn every penny in that account 
immediately? 

A That is true. 

Q He had a perfect right to do so, had he not? 

A He had a right to do it. 

Q And did he not have a perfect right to do so 
in cash? 

A Yes. 

Q Or by bank check? 

A Or by bank check. 

Q Or, of course, by personal check payable to a 
payee of his choice? 

A That's true. 

Q I show you Exhibit D in evidence, and since the 


record will reflect I will just mention that that is the 
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bank statement for Mr. Mazzochi's personal account for the 


month of August 1966, 
MR.JULIEN: Is there a question? 
MR. HART: I am giving him a chance to read it. 
A this is August 31, 1966. 


Q wet me state to you, Mr. Sixt, that there has 


been testimony that the deposits shown to that account 


of Mr. Mazzochi were the proceeds of the sale of the 
treasury notes in issue in this action. Do you see those 
two large deposits? 

A Yes, I see them. 

Q What dates were they made on? 

A August 9 and August 10. 

Q Does that statement indicate to you as a banker 
that Mr. Mazzochi withdrew the Proceeds of those sales 
immediately? 

A A good portion of it on the 9th. He withdrew 
half of it on the 9th. He was credited $70,000 and withdr 
$35,000 the same day. 

Q On the 9th. And he left $35,000 in, correct? 

A He left 35 in. 

Q And then on the 10th what was his balance? 

92,000, having withdrawn the -- it looks like 18. 


Now, that is a very substantial sum of money, 
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is it not? 

A That's right. 

Q And doesn't that statement reflect that Mr. 
Mazzochi left in diminishing quantities that money in the 
bank for almost three weeks? 

MR. JULIEN: Doesn't it speak for itself? 
Evary transaction is right there. 
“THE COURT: It speaks for itself. It is in 
evidence. 

Q Does that bank statement change your opinion 
as to when Mr. Mazzochi drew the money out in a big hurry? 

A No. 

Q In your experience with customers who came 
to you as a banker to sell Government bearer securities, 
in those situetcions where you did sell the securities was 
it normal for the customer to leave the proceeds of the 
Sale in his checking account for longer periods than three 
weeks? 


A It is very difficult to answer, It could 


be a yes or no answer. I have no way of determining that. 


Q When these people came to you to sell the 
treasury notes, did they ever tell you why they were selling 
the treasury notes? 


A Usually they would. 
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Q Was the purpose because they needed the money 
for some reason or other? 
A Or because they wanted to get out of the market. 
@) Would they then ieave the money in the bank 
or would they use it to pay for something or reinvest 
it in some form? 
A If the time were right, they would reinvest it. 


The periods would vary with the circumstances. 


the years that you have had experience in dealing with peop 
who are selling bearer securities, Exhibit D, Mr. Mazzochi' 
bank statement, indicates to you that he tried to get the 
money out of the bank very quickly, is that correct? 

A Yes. There is a pattern here. 


Q Please. No comments. 


e 


Q Do you think that a banker has a right reasonably © 


to assume that thefts of securities will be cee 
reported to authorities? 

MR. JULIEN: I object to that. I really 
think these are questions of law, and I object to them, if 
somebody has a reasonable right to assume. 

THE COURT: As a banker I think he can answer 
the question. 


A Mr. Hart, did you say immediately? 


Q But in your experience, considering all of 
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Promptly. 
Well, these are pretty much the same. In 
due course, I will answer it that way. Depending upon the 
velume discussed. 

Q You mean a small loss of securities wouldn't 
necessarily be reported but a large would, is that what you 
mean? 

A No. I mean the volume that you have to check 
out. If you are missing something you check everything. 

Q I mean after the loss has been established as 
being a loss. I understand that there can be errors in 
bookkeeping and that what appears to be a loss may 
not be a loss, but then there comes a time when whoever 
is in possession of the securities determines they are missing. 

Now, at that point as a banker I ask you whe- 
ther a banker can reasonably assume that the fact that thos 
secutities are gone would be promptly reported. 

MR. JULIEN: This series of questions was 
answered, every one of them, just before the recess. 


THE COURT: I will let him answer this one, 


and then I will Close it off. 


A Yes. 
Q On the basis of tne information that you under- 


stand the Royal Natinnal Bank had from Mr. Mazzochi when 
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he came in with these Government bearer securities, do 
you as a banker believe that Toyal National Bank should 
have called the police or the Federal. Bureau of Investiga- 
tion to report that they had perhaps a possible attempt 


to dispose of stolen securities? 


MR. JULIEN: Nobody has made that charge. I 
object to it, your Honor. 
THE COURT: Sustained. 

9 hird transaction and the fourth 
transaction that Mr.Mazzochi engaged in at the Royal National 
Bank that was a lapse of a little over a month, and there 
has been testimony that during that period there was no 
indication of any problem, of any trouble, or of any possible 
defect in the title of the securities which Mr. Mazzchi 
had presented. 


Now, I ask you as a banker considering the 


fourth transaction whether this lapse of time between the 


a factor that you would consider in determining whe:.er or 
not to make a sale for Mr. Mazzochi? 

MR. JULIEN: I have to object. May I state 
why I have to object? 

THE COURT: Yes. 


MR. JULIEN: Because it assumes that the witne 


third transaction and the fourth transaction woulée be 
8 
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would have allowed the first, the second or the third 
transaction. And, therefore, it assumes approval of 
something which he has already said he disapproves 
from the very outset. 


THE COURT: He is entitled to assume that in 


this question. I think Mr. Hart is entitled to assume 


that in his question, whether the lapse of time between the 
one transaction and another would affect his judgment as 
te whether he would take the fourth transaction. 

A Are you asking the question if I were the Royal 
National Bank officer? 

Q I am asking the question of you as a banker. 

A It is hard for me to relate for this reason, 
that I wouldn't have allowed the first three to take Place. 

9 Let us suppose that someone else in the bank 
had approved the first three, and now the fourth is brought 
to you, and you know whatever it is that we have described 
about Mr. ..Mazzochi, and you know that there has been a 
lapse of a little more than a month since the prior trans- 
action and there has been no indication of any defect of 
title to the securities that had been previously sold. 

My question is whether the lapse of time 

between the third transaction and the fourth transaction 


would be a factor that you would consider in making your 


mdb-1i1 
judgment. 

A 

Q 
ation? 

A 


Q 
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No. 


It would have nothing to do with your consider- 


No. 


Have you had experience or experiences in your 


banking career where attempts have been made to sell to 


xr through your bank, or Pledge as collateral with your ban 


securities which turned out to be stolen? 


A 


Spurious. 
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I am sorry? 
Spurious. 
MR. HALPERN: I object to that and ask that 
that be stricken, That is not responsive. 
Spurious documents aren't stolen documents. 
THE COURT: That is true. I am sustaining 
the objection because it is not responsive. 
MR. HART: That is an objection to the answer. 
THE COURT: So the question is still Standing. 
Have you had experience with stolen documents? 
THE WITNESS: Now you are Saying documents. 
Government securities. 
Bills of lading. 
THE COURT: We are talking about securities. 
THE WITNESS: No. 
Q You have not had any experience with stolen 
securities? 
A - No. 
Q In the courses and seminars that you have given 
have you ever had occasion to give a seminar dealing 
with the area of what banks should or should not do in 


dealing with attempts to pass stolen securities? 


MR. JULIEN: I object. 


THE COURT: Overruled. 
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A My course would tell them or instruct them 
to be sure of ownership. In other words, we used to say 
know your customer, know your endorser, know your customer 
in any transaction, and proof of ownership would vary. 

Q I don't believe that was responsive to the 
question. 

THE COURT: I think it was. He would have 
said and then you would have asked what do you mean about 
that, so he is a step ahead of you. 

Q In your experience as a banker -- 

MR. JULIEN: Your Honor, I am going to offer, 
and I am only asking for the interruption because it means 
whether a man has to wait here or be sent away, but 
I am going to offer the examination before trial of 
Mr. Dutchen, who was a member of that credit union that 


we have been talking avout. It is brief, and I would like 


if I may offer that deposition, and if there is no objectio 
to it, I will send him away. 

MR. HART: You mean offer the deposition in 
lieu of live testimony? 

THE COURT: Yes. 

MR. HART: I have no objection to Mr. Dutchen' 


deposition being offered on that basis. 


| 
| 
{ 
| 
| 
| 
{ 
| 
| 
| 
to save the time of that gentleman and of all of us _ 
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MR. HALPERN: I want to see if we attended 
that deposition. 

‘Discussion off the record.) 

MR. HALPERN: The transcript doesn't show that 
we appeared, so as far as I am concerned it can't be 
binding upon me, as far as the transcript is concerned. 

MR. JULIEN: It doesn't bear on you. 

MR. HALPERN: If you want to offer it without 
it binding me, I have no objection to it. 

MR. JULIEN: That is all right. 

MR. HALPERN: All right, then there is no 
difficulty. 

MR. HART: It is received against me, but not 
against him. 

THE COURT: It is offered and received against 
you but not against Mr. Halpern. 

(Plaintiff's Exnibit 51 for identification 

was received in evidence.) 

MR, HART: I have no further questions of 
this witness, your Honor. 

CROSS -EXAMINATION 
BY MR. HALPERN: 
QO Mr. Sixt, you have given us quite a bit of 


testimony with respect to the care and caution that you 
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would take in accepting a bearer instrument, isn't that 
right? 
A Yes, sir. 
Q Could you tell us the reason for the care and 


caution that you would take? 


| 


A It is a principle of prudent banking to exercis 


¢ 
caution in all transactions because anything that we do, | 
we are responsib’e for. | 
Q In other words, you take this care and caution | 

to avoid responsibility on the Part of the bank? | 
MR. JULIEN: He didn't say avoid. | 

tT didn't say to avoid. | 

THE COURT: To avoid liability. | 


MR. HALPERN: Liability, I'm sorry. 


Liability on the part of the bank, isn't that 


That's right. 
If there is anything wrong with any of these 


documents, and you have sold them through a stock broker, 


B Yes. 
Q And would the stock broker look to you for re- 
imbursement of the money? 


A Yes. 


| 
| 
| 
| 
| 
i 
j 
H 
your choice, would they be kicked back to you? 
| 
| 


